The States
and
Energy Siting:

Cooperation in the
Ohio River Valley

Executive Summary

'his study is presenied in 1wo volumes. Volume I: Main Report describes the
multistate siting issues. activities needed to address them, the need for and constraints
lo multistate cooperation, the adequacy of existing institutional arrangements for
multistate problems and major conclusions and recommendations. Volume 11: Ap-
pendices includes stafl working papers, existing and proposed major energy [acilities
in the Ohio Valley, and a hst of existing state and federal permit requirements and
institutional arrangements for energy facility siting. The report is available from The
Council of State Governments, Box 11910, Lexington, Kentucky 40578, Volume |
Main Report (RM-T0B) is priced at $8.00; Volume 11: Appendices (RM-709) is
SB.00.
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The selection of sites for major energy facilities affects economies, social struc-
tures and environments without respect for state boundaries. Industry and
government attempt to minimize adverse impacts, but disagreements occur and
conflicts involving two or more states anse. This is particularly true in the Ohio
Valley, where existing and proposed facilities are clustered and affect several
states,

Determining how hest to deal with multistate siting is a challenge. States are
reluctant to participate in any institutional arrangements that jeopardize their
sovereignty or compromise their self interest in economic competition with
other states, and any institutional arrangement must be sensitive to political
and legal issues,

Several institutional arrangements —defined as structured patterns of
interaction—exist to deal with multistate 1ssues. Some are procedural, some
involve primanily the developer or the host state, and others require & multist-
ate organization. Any assessment of institutional arrangements must consider
the type of problems to be solved. the activities needed to address them, and
their feasibility and effectiveness. Not all are likely to be equally effective {able
to resolve the issue) or feasible (capable of being supported by those whose
participation is important).

The diversity of multistate problems complicates the task of finding approp-
riate institutional solutions. Some issues focus on the operation of existing
facilities and others on anticipated 1mpacts of proposed facilities. An nstitu-
tional mechanism concerned with proposed facilities must be prepared to deal
with perceived impacts as well as impacts which can reasonably be expected to
occur, Some issues revolve around a specific facility, while others—air gquality
or water resources management - are regional and may not be traced directly
to a specific facility. Some issues involve definitive decisions made as part of the
site evaluation process while athers involve negotiation among state officials,
industry representatives. or citizens. A mechanism designed to address facility
specific issues is likely to involve different purposes, activities and participants
than one designed [or regional issues.

Several activities can contribute to instilling a multistate perspective in siting
decisions made by the developer or by state officials. Early and open commun-
ication between the developer. the host and affected states, and citizens is the
single most effective means to identify and resolve multistate issues, Though
difficult to achieve, communication early in site selection and site evaluation
allows consideration of 1ssues by the developer and the host state at a time
when project modifications are still possible. Open communication encourages
identification of all stakeholders and helps establish the conciliatory atmo-
sphere necessary to resolve ssues, Communication is also the key to a second
activity, conflict management, which anticipates conflict and promotes negotia-
tion of disagreements. A third activity is regional analyses, which provide the
information needed by public ar pnivate decision-makers to understand the
significance of individual siting decisions to the cumulative impacts of energy
development and the long-term interests of the states. How each of these
activities is conducted will vary, depending upon whether the issue is site
specific or regional, when it occurs during the siting process, and whether it
involves primarily state, citizen, or industry participants.

Designing effective, feasible institutional arrangments lor multistate energy
issues in the Ohio Valley states is diflicalt for 4 number of reasons. Basic
perceptions of what the issues are vary within and among states. There is no
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widespread awareness of siting impacts and their significance to the immediate
and long-term interests of the states. There are differences among state officials
on the proper state role in the complex siting process. There is ambivalence
among state officials about cooperative approaches to multistate issues. To-
gether, these add up to a noticeable lack of urgency about the consequences of
regional energy development on the economic well-being of the states and a
reluctance on the part of state officials to consider multistate concerns when
making decisions about siting. Unless the economic, energy and environmental
ties that bind the Ohio Valley states together, and the importance of energy
facilities to these ties are recognized, few institutional arrangements for multi-
state issues will be both effective and feasible,

State officials are guarded in their attitudes toward new proposals to en-
courage a multistate perspective in decision-making on energy facility siting.
even though existing procedures and organizations are recognized to have
major shortcomings. The need for each state to improve its internal capability
for siting is generally recognized as a first step in dealing with multistate issues,
On the whole, voluntary and advisory mechanisms are considered as having
limited usefulness—they have the advantage of being informal, flexible and
sensitive to the concerns of each state, but they too easily collapse when major
disagreements arise. Voluntary arrangements are also unable to provide defini-
tive solutions to disputes among states. Sensitivity Lo state sovereignty and self
interest appears (o preclude strong state support for authoritative intergovern-
mental institutions outside the federal courts, State officials appear more recep-
tive to procedural approaches which depend largely on unilateral state action
rather than on credation of new multistate arrangements. Yet there is some
acknowledgement that regional issues may require cooperative actions apart
from siting procedures,

The low level of concern, the ambivalence toward multistate institutions, the
frustration with existing means to deal with multistate 1ssues—all point to the
need for incremental steps to bring a multistate perspective to energy develop-
ment. Certain guidelines are evident in determiming which institutional arrange-
ments are feasible and effective, The arrangements must be flexible—able to
accommuodate paolitical sensitivities and institutional differences within each
state. It must be informal— not impinging on the states” basic authority or
interest, It must provide continuity—the capability to continue in spite of
conflicts or indifference. It must encourage communication among all
parties—the states, developers and citizens. It must be appropriate to the tvpe
of issue and activity. It should assist states in recognizing economic. energy and
natural resource interdependencies.

Several institutional arrangements are needed to assist the energy industry
and state officials in the Ohio Valley in effectively addressing multistate siting
issues. Some may be primarily unilateral and procedural; others may be mul-
tistate and involve an organization. Each is intended 10 improve communica-
tion among all stakeholders, Most importantly, any institutional effort 1o ad-
dress multistate issues requires the interest, commitment and support of top
officials in the states and in the industry.

The primary activities and nstitutional arrangements which appear feasible
and effective for multistate siting issues in the Ohio Valley states are:

# Encourage greater public awareness of the significance of energy devel-

opment for the states and the region through a regional symposium,
bringing together key public officials, industry representatives from all
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economic sectors and citizens 1o begin a dialogue on energy development
and its implications for the economic well-being and environmental health
of the Valley states.

& FEstablish a central communication channel, serving as a multstate infor-
mation clearinghouse for policy concerns and technical issues in order to
facilitate early and open communication among alfected states, developers
and citizens. The central channel would serve as a catalvst, not asa vehicle
for direct communication among affected parties.

o Lllse the National Environmental Policy Act (NEPA) process as an ¢ffec-
tive procedural vehicle for solving facility specific/ multistate problems.
Alfected states would participate as cooperating agencies and devote ade-
quate resources for early and active participation.

o Establish a regional environmental mediation center to Gacilitate commun-
ication and negotiation among industry, public, and governmental dispu-
tants on selected multistate siting and other energy and environmental
conflicts,

o llse a mulustate forum, such as the ORSANCO Steening Committee on
Energy Facility Siting, to encourage identification and continuing discus-
ston of shared regional issues in the Valley states that call for individual
and cooperative state action,

® Establish a regional association of state air quality officials to identify and
assess shared and long-term air quality concerns and to identify opportun-
ities for cooperative action,

® Improve each state’s ability to anticipate and address regional issues
though development of state policies and goals for energy and natural
resource development and through analyses which allow it to identify
those broad candidate regions for future energy development and avoid-
ance arcas which reflect its particular needs and concerns.

I'his study was conducted by The Council of State Gov-
emments for the Ohio River Vallev Wiater Sanitation
Commussion (ORSANCO) under grant No. 844 -1F pro-
vided by The John A, Hartford Foundation of New York
Citv. The contents of this report do not necessarily reflect
the views of The Council of State Governments, OR-
SANCO or The John A Hartford Foundation.
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A Note on Volume Il

Documents and information supporting this Main Repori have been collected
and publhshed as Folwne 11, Appendices. The supplementary volume includes:

e Comments on the study by representatives of electric utilities in the Ohio
River Vallev.

e An overview ol existing and proposed cnergy tacilities in the Ohio River
Valley.

e A series of working papers on the siting process, regional organizations,
central communications. the National Environmental Policy Act. mediation.
the Association of State Air Quahity Ofticials, fegal mstitutions, and a multi-
state perspective on the Ohio River Valley,

e Lxisting state, lederal and regional institutional arrangements for multi-
state cooperation.

e A description ol the research design for the study, including an extended
bibliography.

The States and Energy Siting. Volume 1. Appendices (RM-709. ISBN
0-87292-027-5) v available from The Council of State Governments. Iron
Works Pike. P.O. Box 11910, Lexington. Kentucky 40578 at u cost of SR per
copy.



Preface

The siting of major energy facilities in the Ohio River Valley attracted the
attention of the Ohio River Valley Water Sanitation Commission (OR-
SANCO). Concerned with multistate issues created by the potentia! clustering
of facilities. the member states of Hlinois. Indiana, Kentucky, New York, Ohio.
Pennsylvania, West Virginia and Virginia initiated a study of institutional
options capable of resolving multistate siting issues. The key criterien for
evaluating alternatives was that any proposed institutional arrangement be
effective and able to be supported by the Ohio Valley states.

The study focuses on energy facility siting in the Ohio River Valley. but its
analysis and recommendations are applicable to other regions where contro-
versial facilities are being proposed. The study is not limited to energy siting,
but provides insight to the roles and relationships among states and the role of
multistate mnstitutions in addressing interstate problems. States currently face
many problems that cut across state boundaries— hazardous waste manage-
ment, low-Jevel radicactive waste disposal, water resource planning. air pollu-
tion control. fisheries. The report’s findings and recommendations can be app-
lied to resolving many of these troublesome 1ssues.

The report is presented in two volumes: Volume [ contains a description of
multistate siting issues. activities needed to address them, a discussion on the
need for and constraints to multistate cooperation. an analvsis of the adequacy
of existing institutional arrangements, and major conciusions and recommen-
dations. Yolume II (Appendices) includes staff working papers on the siting
process and the recommendations. a bst of existing state and federal insutu-
tional arrangements for energy facility siung, comments on the study by the
electrical utility industry, and a description of the study method and design.

This report was prepared for the Ohio River Valley Water Sanitation Com-
mission (ORSANCO) by The Council of State Governments under a grant
provided by The John A. Hartford Foundation of New York City. Leo Weaver.
Exccutive Director of ORSANCO, served as the Program Manager to the
project and provided invaluable input and direction te the study. A committee
of ORSANCO commussioners directed the study. Members include: Richard
Armstrong, U.S. Army Corps of Engincers; Warren L. Braun. Virginia Walter
Control Board; Richard Carlsen, lllinois Environmental Protection Agency:
Peter Duncan, Pennsylvania Depariment of Environmental Resources; Paui
Emler Jr.. Allegheny Power Service Corp.; Ralph C. Pickard. Indiana State
Board of Health; David Robinson. West Virgima Department of Natural
Resources; and Jackie Swigart. Kentucky Department for Natural Resources
and Environmental Protection. Reviews and comments on the substance of the
report were also provided by two standing ORSANCO committees—the
Power Industry Advisery Committee and the Public Interest Advisory Com-
mittee. Throughout the research, state and industry officials and citizens pro-
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vided invaluable insights 10 the siting issues and institutional wavs to solve
them. This report could not have been completed without their assistance.
The project team for The Council of State Governments was headed by
Anne . Stubbs. Program Munager for Environmental Resources and Devel-
opment. Russell Barnett was the principal rescarcher and author ol the report.
Other team members who provided invaluable assistance are Susan Click,
Leslie Cole. Ben Jones. Pam Rehak. and Leonard U. Wilson. Consultation
was provided by Willlam McGorum of Baird-Williams Associates, who has
extensive experience 1n energy siting policies. and James MclLaughlin of the
University of West Virginia. who provided much of the legal rescarch. Karen
Pinches and Barbara Turpin provided outstanding support to the study team.



Executive
Summary

The selection of sites for major energy facilities affects economies, social struc-
tures and envirenments without respect for state boundaries. Industry and
government attempt to minimize adverse impacts. but disagreements occur and
conflicts involving two or mare states arise, This is particularly true in the Ohio
Valley., where existing and proposed facilities are clustered and affect several
states.

Determining how best to deal with multistate siting is a challenge. States are
reluctant to participate in any institutional arrangements that jeopardize their
sovereignty or compromise their self interest in economic competition with
other states, and any institutional arrangement must be sensitive to political
and legal issues.

Several mstitutional arrangements—defined as structured patterns of
interaction—exist to deal with mulustate issues. Some are procedural, some
involve primarily the developer or the host state, and others require a multist-
ate organization. Any assessment of institutionat arrangements must consider
the type of problems to be solved, the activities needed to address them, and
their feasibility and cffectiveness. Not all are likely to be equally effective (able
to resolve the issue) or feasible (capable of being supporied by those whose
participation is important).

The diversity of multistate problems complicates the task of finding approp-
nate institutional solutions. Some 1ssues focus on the operation of existing
facihities and others on anticipated impacts of proposed facilities. An mstitu-
tional mechanism concerned with propesed facilities must be prepared to deal
with pereeived impacts as well as impacts which can reasonably be expected to
occur. Some issues revolve around a specific facility, while others—air guality
or water resources management—are regional and may not be traced directly
to a speaific facility. Some issues involve definitive decisions made as part of the
site evaluation process while others involve negotiation among state officials,
industry rcpresentatives, or citizens. A mechanism designed to address facility
specific 1ssues 1s likely to involve different purposes, activities and participants
than one designed for regional issues.

Several activitics can contribute to instilling a multistate perspective in siting
decisions made by the developer or by state officials. Early and open commun-
ication between the developer, the host and affected states. and citizens 1s the
single most effective means to identify and resolve multistate issues. Though
difficult to achieve. communication early in site selection and site evaluation
allows consideration of issues by the developer and the host state at a time
when project modifications are still possible. Open communication encourages



identification of all stakehoiders and helps establish the conciliatory atmo-
sphere necessary to resolve issues. Communication is also the key to a second
activity, conflict management, which anticipates conflict and promotes negotia-
tion of disagreements. A third activity is regional analyses, which provide the
information needed by public or private decision-makers to understand the
significance of individual siting decisions to the cumulative impacts of energy
development and the long-term interests of the states. How each of these
activities is conducted will vary, depending upon whether the issue is site
specific or regional, when it occurs during the siting process, and whether it
involves primarily state, citizen, or industry participants.

Designing effective. feasible institutional arrangments for multistate encrgy
issues in the Ohio Valley states is difficult for a number of reasons. Basic
perceptions of what the issues are vary within and among states. There is no
widespread awareness of siting impacts and their significance to the immediate
and long-term interests of the states. There are differences among state officials
on the proper state role in the complex siting process. There 1s ambivalence
among state officials about cooperative approaches to multistate issues. To-
gether. these add up to a noticeable lack of urgency about the consequences of
regional energy development on the economic well-being ol the states and a
reluctance on the part of state officials to consider multistate concerns when
making decisions about siting. Unless the cconomic, energy and environmenta!
ties that bind the Ohio Valley states together, and the importance of energy
facilities to these ties are recognized. few institutional arrangements for multi-
state issues will be both effective and feasibie.

State officials are guarded in their attitudes toward new proposals to en-
courage a multistate perspective n decision-making on energy facility siting.
even though existing procedures and organizations are recognized to have
major shortcomings. The need for each state to improve its internal capability
for siting 1s generally recognized as a first step in dealing with multistate issues.
On the whole. voluntary and advisory mechamsms are considered as having
limited usefulness —they have the advantage of being informal, fexible and
sensitive 1o the concerns of ¢ach state, but they too castly collapse when major
disagreements arise. Voluntary arrangements are also unable to pravide defini-
tive solutions to disputes among states. Sensitivity to state sovercignty and sell
interest appears to preclude strong state support for authoritative intergovern-
mental institutions outside the federal courts. State officials appear more recep-
tive to procedural approaches which depend largely on unilateral state action
rather than on creation of new multistate arrangements. Yet there 18 some
acknowledgement that regional issues may require cooperative actions apart
from siting procedures.

The low level of concern, the ambivalence toward multistate institutions. the
frustration with existing means to deal with multistate issues—all point to the
need for incremental steps to bring a multistate perspective to energy develop-
ment. Certain guidelines are evident in determining which institutional arrange-
ments are feasible and effccuive. The arrangements must be tlexible—abhle 1o
accommodate political sensitivities and 1nstitutional differences within each



 state. It must be informal not impinging on the states’ basic authority or

interest. [t must provide continuity—the capability to continue in spite of
conflicts or indifference. It must encourage communicaticn among all
parties-—the states. developers and citizens. It must be appropriate to the type
of issue and activity. It should assist states in recognizing economic. energy and
natural resource interdependencies.

Several institutional arrangements are needed to assist the energy industry
and state officials in the Ohio Valley in effectively addressing multistate siting
issues. Some may be primarily unilateral and procedural; others mav be mul-
tistate and involve an orgamzation. Each is intended to encourage a multistate
perspective on decisions about energy facility siting through improving the
quality of communication among all stakeholders. Most importantly. any insti-
tutional effort to address multistate issues requires the interest. commitment
and support of top officials in the states and in the industry.

The primary activities and institutional arrangements which appear feasible
and effective for multistate siting issues in the Ohio Valley states are:

® Encourage greater public awareness of the significance of energy devel-
opment for the states and the region through a regional symposium.
bringing together key public officials, industry represcntatives from all
economic seclors and citizens to begin a dialogue on energy development
and its implications for the cconomic well-being and environmental health
of the valley states.

¢ [stablish a central communicat:on channel, serving as a multistate infor-
mation clearinghouse for policy concerns and technical issues in order to
facilitate early and open communication among affected states, developers
and citizens. The central channel would serve as a catalyst, not as a vehicle
for direct communication among affected parties.

¢ Use the National Environmental Policy Act (NEPA) process as an effec-
tive procedural vehicle for solving facility specific’ multistate problems.
Affected states would participate as cooperating agencies and devote ade-
guate resources for early and active participation.

e FEstablish a regional environmental mediation center to facilitate commun-
ication and negotiation among industry, public, and governmental dispu-
tants on selected multistate siting and other energy and environmental
conflicts.

¢ Llise a multistate forum, such as thc ORSANCO Steering Committee on
Erergy Facility Siting, to encourage identification and continuing discus-
sion of shared regional issues in the valley states that call for individual
and cooperative state action.

e Lgsiablish a regional association of state air quality officials to dentify and
assess shared and long-term air quality concerns and to iden:ify opportun-
inies for cooperative action.

e Improve each state’s ability 1o anticipate and address regional issues
though development of state policies and goals for energy and natural
resource development and through analvses which allow it te identify
those hroad candidate regions for future energy development and avoid-
ance areas which reflect its particular needs and concerns.



Multistate

Siting Issues:
Their Importance

to the States

The siting of major cnergy facilities! otten creates economic, social and envir-
onmental impacts that transcend state boundaries. Where these impacts are
viewed as unacceptable in the affected states. multistate 1ssues arise. A variety
of technological solutions — engineering. ¢cconomic, operational -are available
to ameliorate the undesirable cansequences of these impacts: however, exper-
ience shows that the major obstacle to resolving multistate problems 1s not
technical but the lack of effecuive institutional arrangements.

Institutional arrangements are structured patierns of interaction ameng in-
dividuals, organizations and groups. Some are primanly procedural—deaiing
with the patterned ways in which governmental agencics relate to each other,
citizens and private developers, Others are primarily organizational- involving
a formal structure and resources committed to multistate concerns.

This study is an examination of feasible and effective institutional arrange-
ments by which the states can resolve multistate concerns.? It is designed to
assist both public and private sector devision-makers. Although the focus of the
study is on energy facility siting in the Ohio Valley {~cc Fig. 1), the general
principles and institutional arrangements can be applied 10 any number of
multistate issues and regioral groupings of states.

The analysis and recommendations focus on institutional arrangements
within or implemented by state governments, This in no way implies that states
are the only or primary actors nceded to resolve multistate siting issues. Ac-
tions of industry and the gencral public affect energy siting decisions, but states
play central roles in addressing many multistate 1ssues.

Energy facility siting in the Ohio Valley states of [linois. Indiana, Kentucky.
Ohio. Pennsylvania and West Virginia 1s fertile for examining institutional
arrangements for multistate issues. The combination of coal and water re-
sources within these states makes thern a major energy development center and
the concentration of existing and proposed energy facilities along the Ohio
River has created a number of multistate 1ssues. Specific energy or natural
resource issues in the valley are examined for the insight they ofier to the design
of feasible, effective institutional arrangements.

Major energy facilities include
electric generating, synthetic
Juel and nuclear processing
Jacilities, refineries and coal
siurry pipelfines.
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[n assessing the cffectiveness and feasibility of various institutional arrange-
ments for multistate problems, the nature of the problem and the purposes to
be served must be considered and weighed against the type and degree of
commitment its intended participants— government, industry. citizens—are
willing and able to make. In short, an analysis of alternative institutional
arrangements must take into account the problems to be solved. the activities
and actions needed to resolve them, the adequacy of existing multistate institu-
tional arrangements and siting processes, and the need for as well as the
constraints to multistate approaches 10 resalving siting 1Ssues.

An institutionai arrangement for multistate problems s likely to win support
only if the problems are ciearly recognized as being m:utistate and if a multi-
state approach to solving them is viewed as mutually beneficial. Any assess-
ment of feasible institutional arrangements must consider both the interdepen-
dencies and mutual interests that bind the states and the constraints to creation
of multistate instututions,

The assessment of various institutional arrangements and the pelitical and
1ssue contexts within which they must operate leads to a set of specific recom-
mendations for the Ohio Valley states. The recommendations are not mutually
exclusive, but are a set of options which provide the first step in the incremental
process of designing and implementing effective, feasible institutions that allow
states to imprave their ability to solve multistate problems.

In determining how multistate impacts can be addressed. a number of points
should be noted:

e Fist, multistate siting impacts are not synonymous with multistate ssues.
Siting impacts become multistate issues only when disagreement arises in
several states over the acceptability of the impacts.

e Sceond, the siting of energy facilities creates a number of multistate 1m-
pacts, with different types of facilities penerating differem tvpes and de-
erces of impacts and raising different associated issues. Nuclear gencrating
facilities are likely 1o produce a different cluster of 1ssues than arc coal
fircd gencrating or coal conversion facilities. The issues may be socio-
cconomic or environmental: they may involve beneficial or detrimental
impacts. Since the types of impacts and issues vary, the most effective
means to address them will vary also.

e Third. multistate siting issues are not necessarily limited to actual impacts
ol proposed facilities. Muny issues reflect concerns with existing facilities
or perceptions of impacts which might occur. In attempting (o resolve
these siting issues, the perceprion of potential impact~ < frequently mors
mmportant than the facts about anticipated impacts. Whether based on
fact or perceptions. such concerns are real and. if unatiended, may lead to
multistate conflict.

A wide range of multistate 1ssues may arise from the siting of major energy
facilities. A distinction may be made between those issues related 1o a specific
facility and those associated with energy development in general. A facility that
creates concern in more than one state can be described as raising faciliny-
specific/ multistate issues. Fuacility-specific issues may be grouped into twao cate-

Muitistate siting impacts are not
synonymous with multistate
issues,



Multistate siting issues may be
either facility-specific or
regional issues.

gories: envirenmental and sociocconomic. Major issues include local trans-
boundary air pollution. wastewater discharges. water consumption. the
disposal of hazardous wastes from synthetic fuel Tacilities, stress on public
infrastructures, and competition {or major lacilities. These ssues can often he
traced to the location, operating characteristics and design of a specific facility
and are typically addressed through the sie selection and permit review
Processes.

In contrast. probiems or activitics Commii 10 LwWo or More stdtes in a given
geographic area. but not necessarily attributable to a specific tacility, can be
described as regional issues. Regional issues may involve a cluster of activities
that affect the general weltare of more than one state Examples include the
cumulative impacts of many sources, including energy facilities, that contribute
to the degradation and consumption of the region’s resources of air and water.
Regional issues mayv also include interests common 1o several states, such as
adequate energy supplics, economic development and a sound trunsportation
system in the region. Regional environmental or sociocconamic 1ssues may
create widespread public concern and involvement—oparticularly in regard 1o
nuclear and synthetic fuel development and health and safety issues, Multistate
1ssues ansing from differences in values or perceptions are especiallv ditficult 1o
resolve. The Addendum to this report gives a more detailed deseription of such
1ssues within the Ohio Valley states.



What Should
Happen?

Activities to Address
Multistate Issues

Anv number of institutional arrangements cxist through which these muitistate
issues can be addresscd, but not all arrangements wiil be equally effective. The
goal of any activity and institutional arrangement for multistate energy issucs is
the ncorporation of a multistate perspective in decisions on energy devel-
opment.

A clear understanding of the purpose and the activitics necded to solve
multistate issues is the first step in designing a suitable institutional mechanism.
A wide range of activities are possible. ranging from simple information cx-
change to jeint decision-making processes. Some activities may be elfective in
addressing environmental issues. others may be needed to deal with socioeco-
nomi¢ or public concerns, Some are well suited 10 both facility-specific and
regional issues. while others are appropriate only to facility-specific problems.
For manv multistate issues, more than one activity may be required, cither
concurrently or sequentially,

Discussions with state officials, public interest and industry representatives
in the Ohio Valley point to three major activitics needed 1o address many of the
multistate ssues {acing the region. These include resolution of multistate con-
flicts; improved communication hetween the states. project developer and citi-
zens: and regional analyses of current and potential impacts and issues. A look
at the characteristics of each activity suggests how they can contribute to
resolving multistate energy 1ssues.

The goal of any institutional
arrangement is the
incorporation of a multistate
perspective in decisions on
energy development.



Facility-specific, multistate
issues may mask deep-seated
differences between states.

The perception of potential
impacts is frequently more
important than reality.

Contlict Management

The siting of major energy facilities requires decisions on such conflict-
producing matters as the allocation of limited resources. environmental pro-
tection policies, economic development needs, and the equitable assignment of
costs and benefits. Mynad existing regulations establish the framework of
standards within which such decisions are made. However, the differences in
interpretation, enforcement and the scope of these laws between states do not
always result in decisions that are totally satisfactory to all stakeholders (those
in government and the private sector affected by or having an interest in a
particular activity). When competing priorities. different values and contrasting
ideologies are at stake, disputes are certain to arise. Multistate siting issues may
have many roots, and efforts to resolve conflicts must be sensitive to the origin
and nature of the disputes.

Disputes over a proposed facility may focus on superficial expression of
more deep-seated interstate conflicts. While specific impacts of a proposed
facility may be the major points of concern, they may also be symptoms of
more general and basic differences among states. Such differences—in policies
on management of natural resources, in environmental protection standards
and enforcement, in policies for economic development—exist quite apart
from the siting of a particular facility. Yet these regional differences become
part of the facility siting review process and debate. Interstate competition to
attract industry or citizen fears over rapid development may be absorbed into
disputes over allowable emissions and discharges for a proposed facility.

Conflict in and of itself 1s not necessarily undesirable, and by arousing
interest in particular societal concerns, it can result in positive action. Conflict
over the Tellico Dam in Tennessec resulted in clarification and fundamental
changes in the way the endangered species program is administered. Harness-
ing the interest and energy associated with disagreement and conflicts over
energy development and operation in the Ghio Valley into positive channels is
a major goal of conflict management.

Conflict may arise whenever there is disagreement over the acceptability of
the mulustate impacts of energy development. The disputants may be state
officials or citizens in another state. Conflicts between states may arise for any
number of reasons. Disagreements over the allocation of common resources
and the cffects of a project on another state are the most common cause,
However, conflicts may arise over questions of equal treatment and perceived
impacts on a state’s self-interests through misunderstanding and the lack of
sensitivity to another side’s position.

The point of contention 1in a conflict may or may not be traced to docu-
mented impacts of & proposed facility. The perception of potential impacts is
frequently more important than reality. Concerns, even if ill-founded. are real
and need to be dealt with. Facts alone may not solve a problem if the concern
is based in differing values of in differing interpretation of facts. When a
conflict arose over the impacts of Public Service of Indiana’s Gallagher power



plant in Kentucky, the fact that the plant emits 60.000 tons per year of 50,
and may contribute up to 3 percent on some predicated violations of the
24-hour SO- standard in Jefferson County was less central to the Kentucky-
Indiana dispute than were the differences in evaluating the significance and
fairness of that impact. Perceptions that states are being treated differently
under federal regulations and administrative practices can raise disputes about
equal treatment. Many air quality problems are of this nature. The concern is
not that any state is illegally permitting high ennssions, but with the inequity
and pereeived economic consequences of allowing a facility in one state to have
higher emission rates than « similar facility located adjacent to it but in another
state and lederal region. As useful as it is to look for objective lacts and
documented impacts, it is ulimately the perception ol cach partv that defines
the issue.

A percoption that state interests are being adversely affected creates a
number of multistate conflicts. Conflicts over nuclear facilities are based 1o
some cxtent on their impact on coal markets— a majer coneern to the valley
states, Misunderstanding and the lack of scnsitivity to other points of view also
may contribute to conflicts. When faced with massive studies detailing impacts
of proposed facilities. individuals frequently see what they want to see, picking
out and focusing on those facts that cenfirm their prior perceptions and disre-
garding or misinterpreting those that call their perceptions into guestion.

A number of conflict management steps are available to the disputants--be
they stales or private parties- to resolve multistate issues. These include con-
flict anticipation, cenciliation, negotiation and use of neutral third partics.
Conflict avoidance activities must occur carly in the site selection and evalua-
tion process. Coneiliation -establishing an atmosphere that encourages posi-
tive interaction among disputants— may occur at any time duning the planning
process. Negotiation ususally does not occcur until an impasse 1s reached
between two or more states. Neutral third-parties are usually not called in until
after earlier steps have failed.

Conflict Anticipation

The best way 1o deal with conflict s to anticipate and avold it to the greatest
extent possible. Potential 1ssues can be identified before social and economic
impacts occur and opposing viewpoints are fully cstablished. At this earlv
phase. strategies mayv be developed which allow problems to be resolved on the
basis of principle and policy rather than by crisis and confrontation. These
strategics can be acted on before or during planning of a facility.

Both the states und the project developer have roles 1o play in anticipating
conflicts over energy development. Quite apart {rom site evaluation, the states
can anticipate possible issues and long-term problems if they idennify state and
regional interests and concerns and develop policies to address them. Conflicts
over the allocation of water could be minimized if the states agreed to policies
that minimize project impacts through such technigues as requiring off-stream
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Effective negotiatirn requires
all parties to be committed to
resolving their differences.

reservoirs. When a project is begun multistate impacts specific to the facility
should be anticipated so that strategies may be developed to address them.
Dunng site selection. the developer can attempt to identify the broadest range
of interested parties and possible issues and incorporate these into his early
decisions. Once the project moves to public evaluation, the host state can make
similar efforts to identify and consider multistate concerns during the review of
permit applications.

Conciliation

Conciliation 1s an effort to improve the attitudes stakeholders have toward
each other in order to encourage productive discussions. The lack of prior
communication, mstrust or lack of credibility tend to increase hostility and
allows misconceptions to build into conflict. Conciliation may be accommo-
dated through regional organizations. informal mectings, pre-hearing confer-
ences. and other meetings where stakeholders may have direct interaction.
Such interaction, if carefully structured. can sensitize each group to the other’s
perspectives and build a working relationship and foundation.

Negotiation

Where conflict avoidance and conciliation are unable to resolve multistate
conflicts, direct negotiation by the disputants is necessary. Too cfien, dispu-
tants attempt to resolve their differences by going directly to federal agencies,
federal courts, or by secking new or revised federal law. Direct discussion with
the project developer or the host state 15 often overlooked as a vehicle for
resolving conflicts.

Effective negotiation requires all parties 1o be committed to resolving their
differences. This is often the first and sometimes most difficult step in resolving
multistate conflicts. Conflict resolution i1s impossible if the cost of settlement
appears great, or the gain involved is small. Disputants may simply ignore aor
avoid the possibility of resolution. Project opponents often empley tactics to
delay a project until it is no Jonger economically feasible to continue. Delay
tactics use a “weakest [ink” strategy of identifying procedura!l blocks to project
completion. Delay often has the unanticipated consequence of encouraging
the survival of the most economically hardy. not necessarily the most socally
or environmentally desirable projects. Delay tactics often waste time. energy
and resources which might be better directed to designing improvements to the
facility that would make it more acceptable.

A second requirement is that the disputants are able to agree on the facts,
although not necessarily their significance. The third requirement for negotia-
tion is that all stakeholders are represented in the discussions. The exclusion of
or disagreement by any one stakeholder can jeopardize the effectiveress of any
negotiated agreement. Participants must be able 1o speak for their constituen-



cics and represent defined points of view. This is difficult for state governments,
where authority and responsibibty for reviewing encrgy development are scal-
tered across a number ol dgencies and program areas. State officials in air
quality. transportation, or cconomic development programs are often unaware
ol the concerns of sister agencies and unsure of the state’s overall interest and
position on a partcular energy facility. A single agency may theretore be
unable 1o negotiate all issues of concern. In those cases where issues are broad.
the governor or the legislature may be the only authoritative spokesmen for the
state, [dentifving representatives who speak for the general public is even more
difficult. Both elected otficials and organized interest groups have legitimate
claims to speak for the public’s intorest, Necotiation with representatives of
organized groups has certain drawbacks, since accountability procedures and
the ability to implement irgreement on the broader public are absent.

The timing of negotiution affects both the appropriatencss o the institu-
tianal arrangemient and the chances ot successful negotiation. During site selec-
non and the carly stages of site evaluation, more alternatives and ticxibilty in
project sites and design exist, thus allowing greater lutitude in negotiation.
However, the multistate issues may not be {ully defined nor the disputants
ready to resohe their differences. On the other hand, if conflict weehnigues are
applied late in the siting process. the range of issues may be narrowed (o only
those of key concern. but texibility to address theny is reduced. 1f negoniation is
to be successful, the disputants must balance these tradeoffs and initiate the
process as carly as possible and focus on those items with negotiable elements.

The key is to deal with issues surrounding a proposed facility as early as
possible. Delays during facility construction are fur more costly to a developer
than delays before or during the permit evaluation phase. With the initiation
of construction, capital 1s committed. external linancing arranged. equipment
purchased. and labor force commitments made. A general rule of thumb is that
delay costs equal approximately | percent per month of total construction
costs. Settling conflicts before construction is a central goal of negotiation.

Although negotiation could settle some multistate confhets, there is no insti-
tutional process currently to initinte such action on a multistate level, short of
the federal government. Disputants. in order to establish a basis (or negotia-
tion. may attempt to build power by threats of litigation. toss, inconvenience or
cmbarrassment. Such actions are often counter-productive 1o resolving
contlicts.

Third Party Intervention

Third party intervention in negotiations is sometimes useful as a catalyst to
initiate discussion. Third parties can provide a neutral perspective and clarify
issues where direet commuiication between disputants is ineffective. Parties to
a dispute sometimes need a private and confidential means of communicating
without the dominating and distracting effect of the press, public and peri-
pheral parues. In selected cases thev may arbitrate the conflict. Federal courts

12

No formal pracess exists to
initiate negotiation.



Informal communication
rarely leads to the ongoing
cooperation needed (o solve
regional problems.

and agencies with the authority to impose definitive decisions are often used to
arbitrate multistate conflicts. Reliance on federal courts to resolve conflicts is
both time consuming and costly.

Mediation may have value in resolving conflicts. In contrast to arbitration,
which imposes final and binding decisions. mediation is a voluntary process in
which the parties to the dispute use a third party in a joint exploration and
resolution of their differences. The mediator has no authority to impose a
settlement. but bringing in a neutral third party can assist in identifying mutu-
ally agreecable solutions. Litigation of disagreements does not rule out the use
of mediation. Once the issues are before the court, mediation may lead to a
speedier resolution if it allows an out-of-court settlement to be reached.

Public officials generally oppose mediation, seeing it as a challenge to their
legal authority and political control and unable to provide definitive, enforce-
able decisions. The potential for mediation where issues are state-to-state is
therefore low. However, when multistate issucs are between a potentially af-
fected state or citizens and a project developer, the host state often prefers to
detach itsell from the debate and allow the disputants to come to some resolu-
tion before permuts are issued. Since the legal authority and political control of
the host state are not affected. the potential for successful mediation is greatly
enhanced.

Communication

Communication—the transfer of information—is the most important activ-
ity needed in selving multistate energy issues. Without communication among
the interested parties in each affected state, there can be no multistate perspec-
tive by the project developer and the state agencics evaluating a proposed
facility and no basis for negotiations to resolve differences. Conversely, com-
munication alone cannot resolve all of the multistate concerns associated with
energy facility siting or operation. Where basic economic or philosophic inter-
ests are the source of conflict, additional communication will likely be ineffec-
tive and may increase conflict by highlighting differences among the states.

Communication does play a key role where the lack of information, misin-
formation, or miscenceptions about a facility’s characteristics or tmpacts are
the basis of & multistate issue. There are currently a variety of communrication
channels between various states, citizens and industry in the region. These
include written and verbal contacts, regional and national organizations, public
notices and hearings and the mass media. The most common channels are the
many informal and often ad hoc communications between state officials who
deal with similar programs. Water quality officials, for exampile, informally
communicate and are in direct contact through such organizations as the
regional Ohio River Valley Water Sanitation Comunussion (ORSANCO). State
air officials contact each other about specific permit applications directly and
meet periodically through the State and Territorial Air Pollution Program
Administrators (STAPPA), a national organization.



Informal communication is usually epened in order to obtain specific infor-
mation. Basic data concerning proposed projects  name of project, size, loca-
tion, 1ype of process — is commeonly communicated, A new institutional mech-
anism 1o exchange this level of information is not likely to be very beneficial.
However, several obstacles limit the amount and effectiveness of informal
communication. A lack of prior communication, high personnel turnovers,
travel restrictions, and the nability to dentify individuals with corresponding
responsibilitics in another state —all serve to reduce the effectiveness of infor-
mal communication channels among states. Although extremely benelicial in
identifying data and in negouating differences concerning a specific project,
informal communication rarely leads to the ongeing cooperation necessary 1o
solve regional problems.

Formal communication channels —delined by formal authorty and result-
ing in an authoritative outcome —offer little opportumty for the give and take
needed tor negotiation and compromise of multistate issues. Formal commun-
lcation is often limited ints scope, content and procedures by the regulatory
framework. In the form of public notices and hearing, it is lengthy, burden-
some, inefficient and often allowing presentation of irrelevant and extraneous
information. A General Accounting Office study of public involvement in
planning public works found that “hearings. although sllowing the public to
express its apinions, do not provide & good forum for evaluating and discussing
alternatives and issues .. particularly where complex and controversial issues
cxist.™ When involved in formal communication. state officials hesitate to
negotiate on project impacts, focusing instead on whether the project meets the
statutory standards and criteria. Formal communication often occurs Jate in
the siting process when many alternatives have been precluded from serious
consideration.

Notable exceptions to the shortcomings of many formal communication
channels are the scoping meetings conducted under the National Environmen-
tal Policy Act (NEPA). Scoping mecetings are held fairly early in the siting
process and are designed to facilitate interactive communicalion among stake-
holders. The purpose of the meetings 1s 1o ientity multistate and other con-
cerns that need to be addressed within the Environmental lmpact Statement
(ELS).

Fer multistate concerns, the timing of communication may be as important
as 1ts content. Discussions of multistate issucs too often are reactive. coming
after the site location and evaluation process are well advanced and substantial
investments of interest. time and resources in the facility site have been made.
Negotiation of new issues at that stage 15 difficult. For communication of
multistate issues to be effective in influencing decisions. discussions need to be
mmtated a5 soon as possible for both the selection and evaluation stages of
siting. The developer bears the responsibilty for any communication with out-
of-state interests during the site selection process, and this responsibility is
shared with responsible state agencies in the host state during evaluation of a
proposed facility. The introduction of new stakecholders and new issues can
cause triction and delays when the major decisions on site location have been
made.
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Communication should be
initiaied as soon as possible
after site sefection.

Early communication allows consideration of various interesis when sites
and facility design plans are still flexible. but it can create another sct of
problems. Objections to a site location and the project may arise before a
developer has sufficient information 10 respond to many of the expressed
concerns. The open discussion of proposed projects. at a time when several
sites are under consideration and engineering details still preliminary, is not
only logistically difficult but can create concerns among the public and state
officials about options which are later dropped from consideration. The educa-
tional requirement to vxplain all options ever considered and objections raised
over sites not seriously considered can create interninable delays.

Developers are not alone in their reluctance to discuss projects during the
early planning stages. States and local governments competing for industrial
development and common natural resources are often reluctant to disclose
information that may disrupt plans. Officials seeking a facility for their stalc
often resist discussing the proposed facility and boss‘ib]e impacts with officials
in other states until the developer has made some commitment to a site. Major

tion with all interested parties may be impractical until a preferred site is
identified. Once a site 1s selected, communication with all parties in potentially
affected arcas should be ininated as soon as possible to obtain early indications
of possible concerns in other states that may affect the suceessful siting of the
facility.

In a limuted number of cases. information is viewed as a source of power,
used to protect prerogatives and influence decisiens, In such cases. open and
early communication among affected parties is difficult to establish. A state or
project developer may choose to withhold some information, thwarting re-
quests by legitimately concerned parties. Opponents to a project may not make
their objections known until late in the process, attempting to delav a project as
much as passible. Merely providing the opportunity te communicate concerns
and information may be nsutficient. Incentives to communicate within the
appropriate ttme period-—or disincentives Lo the delay of communication-
may be necessary.

Input from all stakcholders is important in providing a data base on which
public and private decision-makers can reach informed decisions. but identifv-
ing all of the stakeholders is extremely difficult. Industry and state represenia-
tives cannot be expected 10 be aware of atl public groups or governmental
agencies, particularly those in another state. that may have interest ina project.
I the lack of communication with all parties is viewed as deliberate. affected
parties may be inclined to oppose 4 project and resist any efforts at negotiation
of issues. Exciuded from the sitc selection or evaluation process. they are
unaware of the extent to which their interests have been considered in deci-
sions. When decisions on energy development are being made for the affected
parties rather than wirk them. the conciliatory spirit of trust will be absent.

Formal notification of proposed projects 1s no guarantee that multistate
communication will occur and that the significance of the proposed lacility tor
various stakeholders is understood. Communication through a formal notice
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may be sufficient (or projects with few, il any. multstate impacts. For projects
with significant impacts, public notice may be an inadeguate means for public
otficials and citizen groups 1o be aware of the extent of, or recognize. how their
interests are affected. When project smpacts are not readily apparent. effective
interstate communication may not occur until additiona) information is availa-
ble. This is usually late in the siting evaluation process. during submission of
permit application on the draft EIS. when project modifications are more
difficult ta implement.

Farly notification and cifective communication about a proposed project or
regional concerns is enhanced by a svstematic and continuous communication
process. An ongoing as opposed to ad hoc communication process establishes
a greater parity of the level of knowledge among stakeholders and assists in
building some degree of trust and understanding. [talso increases the prospect
that future problems are anticipated and solved before they become major
stumbling blocks. Multistate organizations offer a flexible and interactive
means of ongoing communication.

Dirvect. face-to-face discussion, with immediate feedback. is the most effec-
tive form of communication, but the cost of travel and budget constraints arc
olten obstacles to such commumeation. Written exchanges of information and
concerns may be misunderstood. parucularly when no common [rame of
reference, experience or a base of shared meamings exist. The cost of a project
to the developer s measured 10 dollars. to the local community in missed
economic apportunities. and to environmental groups as impacts on the physi-
cal gnvironment. Misconception and misunderstandings can result in a break-
down in communication, delavs and possible conflict.

A mitjor communication channel for muitistate 1ssues often overlooked is
dircct communication between affected states and the project developer. Com-
munication between a developer and apgencies in the host state are frequent and
commonplace. Officials in other affected states are more inclined to present
concerns to their counterparts in the host state and lederal government than
directly 1o the project developer. One reason lor this is the luck of any estab-
lished direet channel between the developer and out-of-state parties. even
though the developer is ultimately responsible for addressing any concerns,
regardless of source, A direct communication channel with the project devel-
oper could effectively minimize misunderstandings and provide a basis {or
cooperative action. Such a channel should not be misconstrued as a usurpation
of a hosi state’s regulatory authority. Final evaluatons and regulation of a
{acility would remain with the host state.

There is a hierarchy of informatior needs and levels of understanding among
the various stakeholders in energy tacility decisions. This hierarchy may be
profled {rom those possessing ¢ broud overview to narrowly focused concerns.
Stakcholders with a bread overview are those concerned with the multiple
aspects of the complex siting process. and base their actions on this “big
prcture.” Other partics view siting ducsions irom & narrow perspective. Local
residents tend to view the site selection process on a “why here?” basis. Com-
munication between stakeholders at different points along the hicrarchy is
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hindered by the lack of common interest and level of understanding. Concerns
expressed by local residents are often misunderstood or given little weight by
state officials viewing the same project from a much different perspective.
Multiple communication channels may be necessary to accommodate the in-
formation needs of all interested parties. and care must be taken to help assure
that each stakeholder’s concerns may be communicated to both private and
public decision-makers.

A major communication problem is the danger of information overload. 1f
receivers are overwhelmed with information, they will eventually “shut off™ the
number of messages at a workable level and ignore future messages. Expe-
rience with the A-95 program in state government demonstrates the problem of
information overload. As state agencies became inundated with notices of
federal action. the review and attention devoted to the process diminished.
Eventually even significant projects are lost in the process. Communication
channels and content can be designed to encourage maximum effectiveness so
relevant information is both received and understood. Information can be
provided sequentially, with increasing levels of detall provided. Stakeholders
must determine the extent and type of information needed and available during
each phase of the siting process. Since the siting process and the analysis of
information is scquential, full information cannot be provided during early
stages.

The final and perhaps the most important characteristic of effective com-
munication is the credibility of information provided. Information from
sources perceived as biased or unreliable is likely to be ignored or challenged.
Since energy siting is highly technical. both epponents and proponents of a
project often generate data to “prove” their respective concerns. Even though
they may have the complete and detailed information, project developers are
usuaily perceived as biased by project opponents. State agencies are often
caught in the middle, subject to the same suspicion as project developers by
opponents and often viewed by developers as sympathetic to public opposition
groups.

Regional Analyses

Energy development involves a number of decisions on the environmental
and economic tradeoffs associated with each facility. The decisions, made in
hoth the private and public sectors and at different levels of government, affect
immediate and long-term interests of individuals and groups in a number of
stales.

These decisions can address multistate issues in two different ways. Deci-
sions made by statc officials or a developer on a specific facility can take into
account the effects of that decision in another state. An example is consider-
ing the projected impacts of a facility in both the host state and adjacent states.
Decisions can also consider whether the proposed facility serves the current
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and long-term interest of the Ohio Valley as a whole. parucularly shared
naturai resources. Consideration of long-term, regional interests calls for some
ability to analyze from a multistate perspectnve current and future impacts and
potential problems created by current siting decisions. Regional. as opposed to
state or {ucility specific analvses, are better able to identify and evaluate long-
term and cumulative impacts of individual siting decisions.

Decisions sensitive to the broader regional interests are concerned with effi-
cient use of shared resources-—air. water, capital, transpertation and labor.
They attempt to maximize the benefits which accrue to the states collectively
reasonably priced and sufficient power, clean environment and economic
growth. In considering regional interests, the long-term consequences of deci-
sions are often of greater interest than immediate impacts. Impacts which are
acceptable to the several states in the near term may be unacceptable f they
contribute to long-term inetficient use of a resource. Major water withdrawal
from the river mainstem by a facility may be accepted in the near term. but it
may be judged unacceptable if that withdrawal. combined with total demands
on the water resource. s likety to create problems during periods of low {low.

For the states to adequately assess the significance of multistate impacts.
they need some framework within which to base their decisions. How signifi-
cant is it to withdraw 30 or 3.000 cubic-feet-per-second from the Ohio River?
How importiant 18 the loss of 1,000 acres ot prime farmland? A regional per-
spective on the optimal use of shared resources is necessary if the many trade-
oft~ involved in energy decisions are fully evaluated. In the absence of a re-
gional perspective and articulation of goals and policies for the region, energy
decisions will continue to be made at a local and state level, reflecting individ-
ual state and local mterests at the expense of long-term mutual Interests of the
stales.

Regional analysis of shared natural and economic resources and the impact
of facitity siting on them is particulariv important when addressing multistate
issues. The region’s resource base- lund. water. air. minerals. labor and
capital-— 18 capable of supporting a finite number of uses, be they cnergy or
non-cnergy related. As resources are dedicated to specified uses. competition
[or the remaining resources will increase, raising the prospect of greater conflict
among states on how the shared resources in each state are managed and how
econcmic resources are allocated. Exisiting energy facilities and the prospect of
major new facilities along the Ohio River raisce the spectre of substantial cum-
ulative and long-term impacts that need to be evaluated.

Current site evaluauon processes for major facilitics have mited ability 1o
address these cumulative impacts adequately. | he permit revicws focus on an
individual site and the project’s impacts at that particular location. The NT'PA
process can only partially otiset this narrow focus. A project-byv-project as-
sessment of the tradeoffs involved with cach single project will never allow
identification of the threshold at which the region’s resource base would be
seriously and irretricvably impaired. Pioicct assessricnts look only at the min-
imal effcet of the projeel’s rescurce requirement, withoeut regard Lo tuture and
competinge demands on those same resources. Although cach facility strives to
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Most states lack the capability
o assess long-term cumulative
impacts.

minimize its impacts, there is no meaningful basis to evaluate the significance
of those impacts where no mandated standard or policy for cumulative and
long-term effects exist. The important question from a multistate point of view
is not the impacts of a particular tacility or location. but whether or not the
effects of a decision and the resolution of any conflicts are consistent with the
best use of the regional resources. This question implics the need for a long-
term perspective.

Public and private decision-makers often do not have available the data
necessary 1o assess long-term or cumulative impacts. Most states do not have
the capability to collect the data necessary to understand the intrastate impacts
of a project, much less the interstate impacts. Data is coliected by several
agencies in cach state, but it is often unavailable or unusable bv decision-
makers in other agencies because of inconsistent formats, crucial gaps. or
contradictory analysis. Improving the data management capabilities of the
states 1s a first step to identifying and understanding cach state’s resource
constraints and needs. With a common or equivalent data base among the
states, the common interest of the states and management needs for regional
resources cin be better identificd and acted on.

Fhe collection of a large data base will not necessarily provide a sufficient
basis for making decisions that are in the best interest of the states, individually
or collectively, Some cooperative decisions are desirable to determine the
optimal mix of uses that compete for the same resources. There are sufficient
water resources in the mainstem of the Ohio River to support a great many
more energy facilities. However. is this the best use of the water resources? s
the use of water for energy development in the best long-term interest of the
states? How can the tradeoffs involved the loss of prime agricultural land,
wildlife habitat. and the consumption of air. water and mineral resources — be
evaluated? Examination of such tradeoffs on a case-by-case basis or resource-
by-resource basis is ineffective.

Planning is a management teel through which regional perspectives can be
identified in decisions on indinvidual facilities, but comprehensive multistiate
management plans have had mixed success in the U.S. They have usually
provided uscful sources of information. but have been less successtul in com-
mitting the intergovernmental structure to collective policies or in implement-
ing joint plans. Planning processes require substantive commitments of man-
power and {inancial resources that the Ohio Valley states may not be able to
provide at the current time.

Planning processes which allow decision-makers to anticipate and analyze
issues strengthen the policy, program and resource management capabilities of
each state in the region. Since the economies, energy svstems and natural
resources of the Ohio Valley states are interdependent, an individual state's
future opportunities and problems cannot be analyzed without considering
econamic activities and resource uses in other states. Encrey, water, transporta-
tion and air by their multistate nature need to be assessed at a mulustate level,
In assessing their mutual interests, states depend upon one another to coliect
data which allows consistent. regionwide projections of the use and availability
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of these resources. Without the ability to anticipate preoblems the states can
only respond 1o 1ssues on a crisis basis. Armed with the ability to identify future
regional energy issues and resource constraints the states and industry would be
hetter prepared to address such prohlems.

Once future regional 1ssues have been assessed. the states are better able to
identifv apportuntics for cooperation. Future transportation prablems such as
the deteriorating cendition of the railroads between the coal fields and energy
facilities. bottlenecks in the region’s navigational system. or the increasing costs
of transparting coul are examples ol how anticipatory planning could assist
the states in initiating cooperative action prior to problems reaching a crisis
sl pe.

Anticipatory planning would also provide the opportunity for early public
participation and education. Public awareness of the many tradeofls in encrgy
siting and development is often low, Often citizen concerns, while recognizing
the need lor energy, are centered on “hut why here? In order to answer that
question there 15 a need to present a regional perspective that includes future
energy needs. alternative sites and types of facilities, and policies that demon-
strate that those decisions being made are in the best interest of the region,



There is little regional identity
among Ohio Valley States . . .

Cooperative
Action

The Need and
The Constraints

Why should individual states faced with other pressing problems be con-
cerned aboulenergy facility development or its impactsin other states? The
answer to this question affects the attention given by states, industry and
citizens to the multstate issues of energy facility development. If these issues
are of little concern to states or can be resolved without multistate cooperation.
there is no reason to initiate new or medified institutional arrangements. Any
evaluation of feasible and effective institutional arrangements niust consider
the need for and constraints to multistate arrangements for energy facility
development,

The Logic of State
Cooperation

There arc two basic reasons why the multistate impacts of energy lacility
siting affect the interest of the individual states: first are the economic, energy
and ¢nvironmental tics which bind together the individual states; second is the
inherent difficulty of addressing long-term and multistate issues on an individ-
ual state hasis.

Inthe Ohio Valley states. there is limited publicawareness or concern with
regional energy development and its consequences. in spite of the potential
impacts on each state of siting activities and decisions made in other valley
states. This limited recognition of multistate impacts 1s due in part to the
abscnce of a regional identity by the Chio Valley states, a striking contrast to
other groupings of states in the South, Northeast, and Rocky Mountains. In
these states, historical ties and recent concerns with economic development,
energy availabiity and energy resource development have brought the states
together to act cooperatively or collectively in their mutual interest.
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The same is not true for the Ohio Valley states, The Ohto River is generally
viewed as 4 border that separates the states into different regional groups.
Within each state. the Ohio River Basin is generully viewed as a subregion.
containing only a portion of the state’s population and econonic activity and
competing with other areas in the state for the attention of state officiuls.
Activities in the basin including energy facility development are frequently
viewed as local issues rather than ssues demanding state level and stiatewide

attention in spite ol their significance to the region.

Regional Interdependencies

The Ohio Vallev states have commaon interests and problems. Foremost
among these is the cconomic health of the individual state o top prionty
with state officials, industry and citivens, A sccand s the use of and manage-
ment of the shared natural resources of air. water and energy resources
important ingredients for cconomic developmient of cach state. The develop-
ment of cnergy facilities in the basin triggers a series of cconomic and
environmental forces that link it to the individual states and bind the states to
each other. Energy facility development in the basin, far from being a localized
issue. can influence economic and natural resource conditions throughout the
six-state region. The coal, water, transportation svstems and labor required by
an encrgy facility and the energy and water and air impacts ¢reate a network
that reaches bevond the facility site to extend throughout the states. An indi-
vidual state’s efforts to manage ity economic development and natural re-
sources depend in part on its ability o address the multistate impacts asso-
ciated with energy facility development.

Energy and Feonomic Development.  Each valley stare has a stake in muin-
taining reliable and reasonable sources of energy lor its population and eco-
nomic centers and in developing indigenous energy resources. The energy
resources of the basin, in the form of electric gencration and coal resources., are
important to the economies of cach state and the region as a whole * Just as
manufacturing and heavy industry tic the states together through raw materials
and product markets, so does energy development create physical and eco-
nomic hinks among the valley states, While encrgy lacilitics may be clusiered in
the wallev. the impacts  economic and cnvironmental. benelicial and
detrimental—reach bevond the facility site and the valley to affect the eco-
nomic activity throughout the states. These multistate impacts include coal
markets, transportation and distribution syvstems. and industrial activity de-
pendent upon rehable sources of encrgy.

Energy facilities buy the region’s codl——electric generating lacilities alone
consume approximately 75 percent of the region’s coal production.” Regardless
of the specific site. coal consumued in existing or proposed facilities generates
jobs, income and tax revenues that contribute to the econonuc health of the
states (see Fig. 2). In their competitive jockeving to develop coal markets
and enerpy facilities. states frequently overlook the value of interstate coal
markets
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The energy transportation and distribution systems are other direct links
between the Ohio Valley states. The highways. railroad and navigation systems.
together with coal hauling companies, are shared by the stales. Transmission
iines distribute electricity generated by facilities in the valley throughout the
various states and across state lines in an integrated grid system, which creates
energy and economic interdependencies among the states as the interconnec-
tions of the regional system atlow rehable delivery of electricity to the various
services areas within each state, regardless of the gencrating capacity of in-state
facilities.

Flectric generation is also a multistate economic factor. With the exception
of Ohio, which imports electricity, the valley states export electricity within and
outside the six state region.®

The multistate character of the utility industry is even more important than
the 1nterconnected distribution system. As a result of environmental and re-
source constraints and the high costs of capital development, facilities are being
located at a distance (rom their service areas, and utility companies in several
states are joining to develop and aperate 4 single facility to serve multistate
service areas.”

The system 1s multistate, but the siting and regulation of clectric facilities is
state-by-state. and states arc likely to find 1t difficult to evaluate how a particu-
lar facility relates to an individual state’s needs, The utlity industryv’s practice of
multistate system management offers an instructive model foy states.

Shared Natural Resources.  The use and management of natural resources
is a second major reason for states to be concerned with energy facility devel-
opment 1n the Ohio Vallev. Each state looks to the water, land and air re-
sources of the valley to support indusiry and commumties, to support wildlife
habitats and recreational activity, and to contribute to the quality of life in each
state. The use of these resources in each state has effects that cannot be limited
to that state. Activities that significantly affect air and water resources are
subject to governmental regulation. vet their impacts on the ecosystem follow
the laws of nature, not the authority of political jurisdictions. Since the river
serves as a jurisdictional boundary, the use and management of its resources by
cach state is inherently an intergovernmental and regional concern. Land use
on one side of the river for encrgy development may threaten agricultural or
wildiife uses of land in adjacent states. Water consumed to cool energy facilities
in one state may hmit future downstream community or economic develop-
ment in other states and its own future development options. The vallevy
natural resource base 1s a direct. interactive hond between the states.

The primary resources of water and air are basic to the planning, design.
siting and operation of most major energy facilities. In turn, development,
particularly of energy facilities. affects current and future use of these resources.
Their scund management is essential to assuring the long-term availability of
energy supply.

Warer.  The region’s water resources have long becn recognized as major
assets for the states. The river and its tributaries are used as a transportation
artery lor commerce; as drinking and process water for communitics and
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industry: as a discharge medium for industrial and domestic effluents; as a
source of hydropower; as a habitat for wildlife; and for recreation. When these
uses of the common resource intensify in each state, competition and conflicts
among the states over management of the river system also intensifies.

The valley states share the water resources. but they are not equally affected
by activities that aftect the quantity and quality of the river system. Activities
changing the mainstem are more likely to affect other states’ interests in water
management than are activities on the tributaries. except where these tributar-
1es are inferstate in nature.t States close to a facility that affects water are more
likely to see their interests threatened than are states more removed from the
site of impact. Activities affecting the water quality have long been recognized
as a multistate concern.

The concern for water guality and the impact of its degradation on econemic
development, public health and recreational use of the river led to the creation
of the Ohio River Valley Water Sanitation Commission. a cooperative state
venture to improve water guality in the Ohio basin. The issues surrounding
water quantity have aitracted less attention and concern by the public and the
states. The Title I Ohio River Basin Commussion brought together state and
federal agencies in an ¢tfort to plan and manage on a comprehensive basis the
water resources of the entire basin. The river flow is managed on a total system
basis through releases {from dams. L.ess emphasis is given to the amount and
timing of water withdrawals, in spite of their impact on flow and quality and
on competing and future uses of the river's resources.

The states” interest in the region’s water rcsources cannot be divorced from
energy facility development in the vailey. Water availability in the mainstemn
and major iributaries 1s an essential ingredient to development of the valley’s
energy potential. Electric generation. oil refining. svnthetic coal technologies
and coal siurry pipelines require substantial quantities of water. The massive
water needs of electric facilities focus attention on the water yuantity-quality
relationship and on the availability of adequate water for future uses in certain
arcas of the valley. New environmental regulations and control technologies
requiring closed cyele svstems for power plant cooling will increase substan-
tially the consumption of the region™s water resources. Water lost to evapora-
tion cannol be returned to the water course for dewnstream uses. thus dimin-
ishing the flow. Proposals for coal slurry pipelines which remove water
permanently from the basin also reduce the water flow. At periods of low flow,
such withdrawals affect the quantity and quahty of water available for drinking
water. effluent discharge, or recreational uses. In summary. energy facility
development in the valley uses and changes the region’s water resources.

Air.  Like water, air pollutants are not confined to political boundaries.
Unlike water, with defined and measurable hyrologic boundaries. the geo-
graphic boundaries of an air basin cannot be as sharply drawn.

Air guulity in the Ohio Valley states has become a major constraint on
certain types of economic development and the limiting factor in siting new
encrgy facilities. The ability to contrel air emissions. in order to protect public
health and to allow new and expanded development, Is an important and
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Energy development creales
physical and economic links
among the states.
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sersitive cconomic and political issue in each state. Yet. no state 1s able to
contro! a!l the sources of pollutants that affect it. Since air movement s not
restricted to defined paths. techniques to manage its gquality and use are re-
stricted Lo contrals on the emitting source. Consequently, a number of states
are affected by the air quality pohicies of any single state.

The states with highest levels of SO; and NOy emissions are located in the
Ohio Vallev. Energy facilities account for the greatest percentage ol these
cmissions. The heavy dependence on coal as a source of fucl contributes to the
high level of emmissions, Figure 3 illustrates naticnal ambient levels of SO
and NOy. As these figures clearly show. the highest concentrations are centered
an the Ohio River,

All fucilities cmitting pollutants atfect air quality in other states. but the
relationship between a particular facility and an air quality problem in another
state can be ditficult to establish, For facilities close to a state boundary. the
local transboundary air praoblems are readily established. More difticeit s the
relationship between emissions {rom a particular source or a given state and air
quality problems in arcas distant from the particular facility or arca. e long
range transport of pollutants creates an environmental and economic relation-
ship among states and a sensitive regional issue. The chemical and physical
transformation of poliutants during tong range transport and the effects on the
receiving region are largely unknown and bevond current research capabihity.

While the relationship between air quality i one state and enmitting sources
i another state cannot be proven, the cconomic consequences on the down-
wind states are very tangihlc. Areas unable to meet ambient air quality stan-
dards face a significant economic disadvantage in their efforts 1o maintain a
stable or expanding cconomic base. In such arcas, existing facilities arc unable
to expand and new facilities unable to locate without imposing costly control
MCasuIcs.

As with waler resources, multistate air quality problems crcate an environ-
mental and economic interdependence which reflects both interstate competi-
tion and shared interests, Iitferences in air quahty conditions and in state
poiicies controthing emissions atfect the competitive economic position of each
state. States cannot be expected to voluntarily and unilaterally act 10 hurt their
competitive cconomic position. Yet. each state does share a common interest in
seeing that awr quahty conditions do not become a costly barrier to full cco-
nomic development in cach state. How each state manages its remaining air
increments can alfect its future development potential. How the states collee-
tively address regional air issues affects the health of the economic base that tics
them 1ogether,

Cooperative Action

['he interstate energy. economic and natural resource bonds associated with
cnergy facility development in the Ohio Valley belic the notion that individuai
states acting alone can cficctively resolve multistate problems. The interdepen-



Figure 3
National Ambient Air Quality Levels

Ambient Nitrogen Oxide Levels
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dencies also challenge the belief that these activities can be managed and
regulated in isclation from cach other. Pohicies on the management of natural
resources can constrain or limit economic and energy development. and deci-
sions in the public and private sector on the development of energy facilities
can affect the pace of energy resource development and the cost of energy
supplies. A specific issuc may mvolve interaction. competition and conflict. and
it may involve comman concerns. In each instance. effective resolution of the
prohlem is more likely if there s interaction among the interested parties in the
states involved.

The inability to effectively resolve multistate conflicts will have both direct
and indirect negative results. Conflicts creating delays increase the cost of many
sociallv desirable projects which often benefit all of the states in the region. An
important factor often overlooked is inhibition of capital investment caused by
conflict. Long-range corporate investment decisions may be negatively intin-
enced if private decision-makers feel that there s a potential for delav, litigation
or uncooperative state governments. When East Kentucky Power Cooperative
recently sited a 1300 megawatt power plant. they exphcitly deleted sites along
the Ohio River from consideration 10 avoid potential delays due to possible
multistate controversy.

Wihicn the multistate issuc does not involve direct impacts tn another state.
cooperation may still lead to more eftective action, The states’ common interest
in seeing their respective coal and oil shale resources developed may be ad-

vanced more effectively through cooperation in research and development of

coal gasitication and liquefaction and oil shale. Cooperative ellorts 1o research
and share information in 1mproved coal technologies and mitigation of envir-
onmental impacts of new technologies establishes the viability of the industry.
it can reduce duphcation in state efforts to obtain current information on these
technologies and their impacts. The states’ shared interest in deveioping the
encrgy potential of the states is another argument for cooperative action. Only
a limited number of availablc sites in the valley meet the environmental and
market criteria tor o lurge energy fucility to serve the region. A little recognized
but commaon interest exists to ensure that these sites, with their water, land
access, and air increments, remaimn available for energy development.
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Philosophic differences,
inadequate information and
economic conditions affect the
priority given to multistate
siting issues.

The Challenge of
Cooperative Action

Any institutional arrangement to resolve multistate siting issues calls for
some level ol cooperation between states, vet getting such cooperation is no
casy task. Understanding the constraints on multistate approaches 1o siting is a
necessary step in assessing the feasibility of various institutional options. Three
types of obstacles exist: first 15 a lack of clear consensus that energy facility
siting creates multistite issues requiring special attention by industry and state
government; second is the states’ collective caution about any multistate initia-
tive affecting their sclf interest; and third are administrative problems created
by fragmented governmental authority and decision-making.

Lack of a Regional Consensus

Discussions with state officials, citizens and energy industry officials in the
Ohio Valley states reveal the absence of any agreement that the multistate
impacts of energy facility siting create issues which call for state or industry
attention. Philosophic differences, inadeguate information about multistate sit-
ing impacts. and economic conditions which detract attention from long-range
problems all aftect the perception. priority and policies devoted to multistate
siting 1ssues.

Philosophic Differences.  Perceptions of citizens and state officials of ap-
propriate state roles in energy siting. enviconmental protection and natural
resource management differ among the valley states. In Indiana and Ohio. the
view 1s often expressed that the state role in siting should be limited to permit
review. In the other valley states. there is more suppert for state inlluence on
development patterns through identifving potential development sites or exam-
iming the long-term consequences of individual facility development and natu-
ral resource management. Given these dilferences. agreements on multistate
siting issues and steps to address them are difficult to achieve,

Inadequate Information.  This lack of agreement 1s due 1 part to inaccu-
rate and incomplete information on the impacts of energy facilities. Popular
perceptions are colored bv experience with existing [acilities, even though
proposed facilities. subject to more stringent regulistions and incorporating new
technologics and procedures, may have substantially less impact. This informa-
tion is not alwavs readily avaiiable to citizens or state and local officials.

State officials responsible for permit review seldom have complete informa-
tion on the full range of impacts ol a proposed lacility, Responsibility is
scattered across several state agencies and local governments in cach state and
is limited 1n scope by statute and regulations. State officials frequently limit
their review to the siting and operation impacts ol a specific facility that alfect
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the state and their particular policy and program responsibilities. With respon-
sibility fragmented, 1t is difficult for any single decision-maker to comprehend
and respond to the (ull range of dircet and indirect siting impacts. If siting is
viewed only as locating an electric generation or coal conversion facihty. little
attention 1s given to offsite activities and support facilities, yet these activities
and facilitics, including transmission lines. land and water transportation sys-
tems, and secondary economic and community growth. frequently affect other
states. The single lacilitv focus draws attention away from the long-term and
cumulative impacts of facility development on the environment and economy.

When information is available it is not necessarily given the same impor-
tance or interpretation by various groups or by different states. Such differen-
ces make it difficult to agree that an issue should be addressed. In arcas where
tacilities are currently located or proposed. both citizens and state officials are
likely to express concern about specitic multistite impacts. The same is true for
arcas currently experiencing the impacts of development.

There are more than geographic differences in awareness and concern, Or-
ganizational affiliation and the degree of direet persenal involvement with
energy facilities and their impacts also color the awareness and perception of
multistate issues. Ofhcials in environmental agencies and citizens in environ-
mental interest grouwps are likely to be informed of and express concern about
specific air. water resource and cumulative impacts. State officials with non-
environmental affiliations and energy industry ofticials are aware of general air
and water concerns, but they are more likelv 1o focus on the cconomic devel-
opment impacts of facility development.

EFeonomic Conditions.  Feconomic conditions within the state are a third
factor that accounts for the lower prionty given to multistate siting. On the
whole, citizens and public officials place primary attention and effort on imme-
diate and pressing problems. Long-term and uncertain events generally are
given lower priority in the time and resources devoted to their analysis and
resolution. On both accounts. encrgy facility development in the Ohio Valley
states ranks fairly low. Their impacts are often distant in both time and place.

Feonomic conditions in industry and the public sector add uncertainty to
energy facility development. Industry plans for new electric generating and
synfuel facilities have been slowed by a reduction in energy consumption, the
uncertainty ol forecasting future demands and markets. and the high cost of
financing major capital investments, The delays in industry plans provide state
officials with more time to anticipate impacts and influence siting decisions. As
facility plans are delayed, the sense of urgency about their economic and
environmental impacts lessens. and these concerns lose place to more imme-
diate problems. The lesser emphasis on energy facilitv development issues iy
reinforced by economic conditions in the public sector. The ¢conomic down-
turn which hit hard in the Ohio Valley states has turned state officials’ attention
to more immediate problems of expenditure and revenue shortfalls.
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No multistate institution can do
what its member states are
individually unwilling or unable
to do.

Infringement on state
sovereignty is rejecied,
however institutions with no
authority are perceived as
ineffective.

Suspicion of Regional Initiatives

The reluctance of states to address multistate siting issues goes much deeper
than differences in philosophy or perception of the significance of issues. Ohio
Valley states have shown a willingness to work together when their mutual
self-interests are served, and bilateral agreements exist on bridges, policing the
Ohio River, and managing wetlands. The prime example of cooperation is the
continued viahility of The Ohio River Valley Water Sanitation Commission.

A simifur willingness to undertake joint action on the tacilitv-specific and
regional issues of energy fuciiity siting is far less evident. The reasons behind
this reluctance condition the states’ attitudes toward any institutional means to
deal with multistate issues. States are sensitive about their sovereign rights and
protective of their self-interest. For political and philosophic reasons, state
officials tend to dismiss solutions that dilute independent state authority. po-
tentially add to regulatory burdens or require noticeable state funding. To-
gether these add up to a cautious or negative attitude toward initiatives for
intergovernmental mechanisms and severely limit the array of teasible, effective
institutional! mechanisms for multistate siting issues. No mulustite institution
can accomplish what its member states are unable or unwilling to do on their
own.,

State Sovereigniy.  Stales, sensitive about their sovereign rights, are likely
to reject any encroachment. However. state officials acknowledge that any
institutional arrangement without some binding authority is likely to be ineffec-
tive in solving problems. These contradictory observations illustrite the diffi-
culty in linding effective and feasible institutional arrangements. The argument
over binding or nonbinding arrangements overlooks several wavs that deci-
sions can be influenced without imposing a4 binding authorityv— public opin-
10N, peer group pressure. and wdentifying alternatives agrecable to all parties,

Sensitivities about sovereignty are i particular stumbling block to coopera-
tive action an the natural resource issues, since under state and many {ederal
laws, states retain the basic authority and responsibility for implementing and
enforcing environmental permit programs. No constitutional or statutory n-
centive exists for states to consider multistate mpacts in revicwing environmen-
tal permit applications. For legal and political reasons. state officiuls are unwall-
ing to give up any real authornty to another entity. Multistate organizations
such ws the river basin commissions lack anv authority to implement their
plans. Organizations such as the Ohio River Valley Water Sanitation Commis-
sion or the Delaware River Basin Commission, which do have enforcement
autharity. use it prudently or else risk their effectiveness and continued legal
existence.

One exception exists 1o states’ unwillingness to share sovereign authority.
The federal government is generally recognized as sharing wath the states au-
thority for natural resources and energv. The federal role in providing a com-
mon statutory and regulatory framework within which states admimster permit
programs is widelv accepted. even though individual states may disagree with
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how the federal regulations are administered, More importantly. states look to
federal courts as the “referee of last resort” for resolving interstate disagree-
ments. Only within the federal courts s the relinguishing of state authority
legally and politically acceptable.

Competition Among Stares. A state’s rational self-interest reinforees its
sensitivities about sovereignty. Since a sound economy is a top priority for each
valley state, they compete to attract industry and to provide a tax and regula-
tory climate conducive to economic growth. In balancing the economic and
environmental tradeoffs associated with energy facility development. a state is
reluctant to voluntarily take any action that places it at a competitive disadvan-
tage in attracting energy facilities or other industrial development. Competition
is especially intense for synfuel facilities. so much so that there is some hesi-
tancy to share even basic information on pronosed facilities or available sup-
porting resources in a state. This hesitancy to share information or to adopt
regulatory restrictions which might benefit another state’s efforts to attract
industry is a major constraint to cooperative approaches to solving multistate
siting problems.

Governmental Fragmentation

Decisions on energy facility development are made in a systemn that frag-
ments authornty and responsibilly among various governmental levels and
admimstrative agencies. This encourages a narrow. short-term perspective in
making decisions and creates admnistrative problems for any multistate insti-
tutional arrangement. This narrow attention to specific facilities has a number
of consequences for state officials® awareness of the full range of impacts and
1ssues associzted with facility development. With responsibility scattered across
various levels and agencies of government, it is difficult for any single decision-
maker to comprehend the full range of impacts and interests associated with
siting major energy facilities. As a result many multistate issues are not ad-
dressed due in part tc a lack of information, or appreciation of available
knowledge.

Limited Perceptions.  When pohtical boundaries and statutory mandates
himit their authonty and responsibihity. state officials have no requirements and
few incentives to consider the mulustate or cumulative impacts of a decision,
Elected officials are only accountable to a geographically based constituency
even when their decisions affect a greater number of people and interests.
Administrative officials, drawing their authority from specific statutes and
program regulations, must base their decisions on permit applications or le-
gally defensible criteria, even though they may be aware of the long-term
cumulative and multistate impacts of proposed facilities. In fact, there may be
disincentives to considering these broader questions in setting policy or review-
ing permits. Legal challenges and political repercussions face the official who
places regional interests above state interest.

The decision-making system encourages a short-term perspective by state
officials. Initial costs and immediate benefiis— economic, political. or
administrative—carry greater weight than do long-term costs and benefits. The
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The costs of not resolving
multistate issues are not
immediate and therefore less
visible.

short-term perspective can be detrimental to cooperative efforts dealing with
multistate siting issues, The political and administrative costs of accommodat-
ing multistate concerns are apparent and immediate to state officials, More
stringent envirenmental standards or measures to alleviate impacts in another
state impose immediate costs on the developer. Undertaking comprehensive
planning or creating a multistate organization to deal with regional issues
places financial and administrative burdens upon any agency.

The costs of not addressing multistate siting issues are not immediate and
therefore less visible. Out-of-state concerns with a proposed facility are not
readily apparent. The cumulative impacts of multistate energy facilities on
future economic development and natural resource uses in each of the states
are not easily discerned. Thev tend to be discounted in the evaluation of a
particular facility since the information is neither readily available nor required
as a condition for issuance of a pernut.

Adminisirative Coordination.  Within each state, identifying interested
agencies and coordinating their role in siting is no easy task. At the regional
level, such coordination of diverse state agencies and interest 1s even more
difficult. There is no central authority in anv of the valley states responsible for
making or coordinating all decisions associated with energy facilities. Differen-
ces in each Ghio Valley state’s organizational structure of air. water, land and
encrgy agencies complicate identification of the appropriate agencies and indi-
viduals in each state who should be alerted to proposed facilities. Since respon-
sibihties for energy facility siting are assigned differently among the states, no
single institutional arrangement can easily bring together all interested parties
on etther a state or multistate basis.

State officials have reason to be skeptical of any effort at comprehensive,
coordinated management, particularly at a multistate level. The program spe-
cific basis of state agencies has a sound management rationale: it provides a
reasonable span of accountability and a clear focus for organizing activities. In
short, 1t 1s manageable. A truly "comprehensive™ institutional arrangement.
attempting to address all aspects of siting at a multistate level would be an
unwieldy management device. However, the unwicldiness of a single. compre-
hensive mechanism for multistate cooperation does not rule cut the need for
mnstitutional reform at the mulustate level to allow more effective communica-
tion and management of regicnal economic und natural resources.

Despite the constraints listed above, mulustate institutional arrangements
have been, and can be. developed to address multistate 1ssues, but they cannot
be made overnight. The statcs have worked together to manage shared resour-
ces. cooperated in common intercsts and effcctively resolved many multistate
conflicts through a wide varicty of institutional procedures and organizations.
While the institutional. legal and political obstacles cannot be ignored, an
incremental approach to resolving multistate siting issues is a realizable goal,
The Ohic River Valley Water Sanitation Commission is an example of an
evolving multistate cooperation. Created by the eight states over a |3 vear
period after its original inception in 1935 its current effectiveness and support
in the states have only been possible through vears of experience and under-
standing of its role.
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The Adequacy
of Existing
Institutional
Arrangements

States. citizens and industry have available a number of existing institutional
arrangements that can be employed to sobve lacihity-specific and regional siting
issues. Some operate at the state level, others at the mulustate and lederal
levels. Some provide binding decisions while others are strictly advisory and
informal.

Foremost among these is the process through which industry and govern-
mental decisions on siting arc made. Closely related to this process are more
general governmental procedures and organizations that guide governments in
their dealings with other governmental units, industry and citizens. State envir-
onmental laws and regulations. federal environmental laws and regulations, the
National Environmental Poliey Act, the judicial sysiem, and various regional
associations of stutes are the major meuans through which siting impacts and
issues may be currently addressed. Fach s designed to provide a wayv to express
and protect major public values and to provide a balance among competing
values and interests. By leeking at the siting process and existing institutions,
strengths as well as shortcomings [or multistate siting issues can be identified
and possible modifications to improve their effectiveness suggesied.

The Siting Process

Multistaie concerns anise over both the siting and operation of major energy
facihties, but it is during the siting process that all potential effects of a new
facility are assessed. Selection of a site largely determines a facility’s major
environmental, social and economic impacts. Any facility creates impacts: fand
use 1s changed. different uses are made of water resources, economic activity is
generated, physical structures are canstructed. The impacts may be vicwed as
beneficial or detrimental, but they cannot be avoided. How these impacis are
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Siting is an interactive
screening process.

anticipated and mitigated during the siting process can atfect the emergence off
multistate siting ssues.

The siting process has two distinct phases: site selection and site evaluation.
Multistate 1ssues may be more readily addressed in one phase than the other.
ldentification and sclection of feasibie sites is a task conducted by the project
developer. guided by public statutes, known public values, and the specilic
characteristics of the proposed tacility, The analyses and decisions are usually
madc privately, with little opportunity for independent, third-party expression
of multistate concerns. With scelection of a proposed site, the evaluation process
begins and compatibility of the proposed project and site with public values is
determined. This phase is conducted in the public arena with formal opportuni-
tes for review and comment by interested governmental, industry and citizen
groups. Multistate issues are more fikely 1o be raised and addressed during the
public evaluation phase.

Site Selection

The site selection process 1s highly complex and involves many decisions
Throughout a series of reviews, a number of incremental decisions requirning
detailed knowledge of the facility and the site are made. Site selection reguires
detatled knowledge in a broad array of disciplines-— engineering. environmen-
1al. economic. social and other concerns. The particular method for determin-
ing envirenmentally suitable and economically teasihle sites must take mto
account physical characteristics of an arca as well as the technical and physical
characteristies of the facility and its supporting infrastructure necds. As .
consequence, the specific siting criteria used by developers to exvaluate cach sie
will vary. and the particular criteria and selection process must be devised on a
case~by-case basis.

Although the specific criteria and steps vary for each facility. there is a high
degree of commonality in the selection technigue and guidclines employved.
Siting 1s an interactive screening process. through which progressively detailed

criteria are applied to a study area until the proposed site is identilied. Regard-
less of the type of facility, several steps occur:

o jdeniification of a candidaie region. Using exclusionary or “knock out”
criteria, a reconnaissance level study is conducted 1o divide the study arca
inte broad geographic regions of nterest.

o [denrification of porenrial sites. Within the candidate region, sites that could
conceivably support the proposed project are identified. including expan-
sion of existing sites. use of previously identified sites. and the identification
of new sites. An inventory may include 50 to 100 sites,

o Selectivn of candidate sires. The list of potential sites is narrowed down by
using slightly more specific criteria to identify those sites with a higher
potential. Applying “fata! flaw™ criteria to climinate unsuntable sites, the
number of alternative sites may be narrowed ta approximately ten.



o Detailed site selection. In this step. preferred and in some cases alternative
sites are studied in detail. Preliminary site lavout, engincerning and environ-
mental analyses are conducted.

At each stage of site selection, a series of important decivions are made by the
project developer, with each decision providing a basis {or later decisions. The
selection of a preferred site, for example. depends on previous decisions on the
physical and economic suntability of each alternative site. Typically. decisions
on a preferred site do not consider sites outside the original candidate region or
not previously identified as a potential site.

Once a preferred site is selected, 10s often difficult for the developer to prove
that it ditfers substantially from alternative sites or that the imtial selection of
the candidate region is free from bias. The ranking of priorities in selecting a
preferred site is often techmically difficult to defend. Since proposals are always
open to the criticism that an expanded search might have yiclded better candi-
date sites. the credibility of the development team often becomes a central issue
in the site selection process.

Site Evaluation

Once the developer has selected a preferred site. the decision and the sup-
porting analyses are subject to public review. Federal. state. and local govern-
ments and citizens are involved in site evaluation. judging the developer’s
preference against public concerns and formal regulations. |he state's role
should »nor necessarily be to select the site, but to assure that public values and
interests are incorporated nto the evaluation of benefits and tradeoffs.

Typically, the state role in energy facility siting is limited to cvaluation, The
particular set of regulations and procedures will vary in each state and for
different types of facilities. The major reviews include evaluation of environ-
mental, social and economic impacts and compliance with state environmental
regulations. Electric utilities are subject to a more complex review and evalua-
tion process which usually includes evaluation of the need {or power in a
service area and the effect on consumer rates. Although most of the states
wdentify potential industnal sites as part of the effort to atiract economic
development. seldom do they go through the rigorous and costly process of
analyzing the feasibility of individual sites for any specific energy facihty. The
detailed information on ¢nvironmental and physical ¢characteristics of alterna-
tive sites required as part of the selection process is eften bevond the capabili-
ties or respunsibility of state government. As the party responsible for devel-
opment of the facility the developer has the vested interest in and primary
responsibilty for developing the detailed information needed far site sclection
and evaluation,

Issues relating to site selection cannot be effectively resolved at this late stage
of the process. By the time permit review begins, project developers have
already made time and financial commitments te the prelerred site. Changing
sites or trying to ameliorate impacts integral to the site is difficult. Devclopers
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may have expended vears in investigating a specific site. since much of the
project engineering and design must be completed in order to submit permut
applications.

Multistate input into the siting process should be accommodated at a time
and in such a forum to allow meaningful impact upon the decision-making
process. This is likely to be after the site selection process is initiated but early in
the site evaluation process as possible. Early input allows the project developer
to better project and understand potential issues, and have sufficient time to
respond to any legitimate concerns. The appropriate forum is the host state’s
existing permit review process. Input from adjacent states would provide addi-
tional information to decision-makers which may be of assistance. The risk of
disapproval or delay in permitting would occur at a period that would have the
least adverse impact if multistate concerns were solicited and expressed prior 10
the permit review process.

State environmental laws and regulations, federal environmental laws and
regulations, the National Environmental Policy Act, the judicial system, and
various regional associations of states are the major means through which
siting impacts and issues may be currently addressed. Each is designed to
provide a way to express and protect major public values and to provide a
balance among competing values and interests.

State Laws
and Regulations

State laws and regulations specifying substantive standards and procedural
requirements for protecting public health and safety provide a major means for
dealing with siting impacts and issues. Regulations may influence the location
and design of a facility, the type of fuel used and operational pracess. Other
regulations specify procedures to be used in obtaining information. in soliciting
the concerns of those potentially affected by a decision, and in balancing
diverse and frequently competing interests. Taken together, each states laws
and regulations are a written and enforceable framework of public values to
guide decisions made by private developers and government officials. While
each state independently adopts its laws and regulations, commonalities in the
scope of requirements imposed by mandated federal legislation provide a con-
sistent regulatory framework.

While individual state laws and regulations do protect many of the values
shared by states, they have some drawbacks in attempting to deal with mult-
state siting issues. Laws and regulations cannot deal with all siting 1ssues. In the
Ohio Valley states, they are far more likely to deal with environmental, public
health and safety concerns than with issues associated with socioeconomic
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impacts. State program reguirements do not mandate nor authorize the mitiga-
tion of impacts that fall outside the narrow scope of permit reviews. Project
review is often limited to specific resource areas and compliance with prede-
termined standards, More importantly, state adopted and enlorced laws and
regulations, and state lawmakers and regulators, cannot be expected to give the
same weight (o out-of-state concerns as they do to in-state interests and constii-
uencies. They are by definition expressions of the public values and priorities
of each state. not the region as a whole.

Where state standards are comparable, multistate issues are less likely to
occur since impacts. regardless of their location, are subject to similar state
review and substantive standards. Although comparable regulations provide
some protection for out-of-state interests, there are a number of instances
where regulations do not adequately reflect the interests of another state. The
scope of regulations varies between states. Kentucky. for example, is the anly
state in the Ohio Valley which requires state review and permits for large water
withdrawals that can affect the quality and quantity of water. The cffectiveness
of the program s jeopardized by the shared nature of the resource. Even where
regulations are compatible, differences in interpretation ol the statute and the
degree ol enforcement hy state agencies contribute 1o multistate ssues.

Regulations cannot address all public interests and values. particularly social
and cconomie cancerns. There are no specitic standards governing socionceo-
nomic impacts. Perceptions of those directly affecied determine a project’s
acceptability,. Where impucts are multistate in scope, acceptabiliny s deter-
mined by two publics  that in the host state and adjacent staes. Standard
setting invelves technical analysis, assumptions about acceptable levels ol risk.
and distribution of costs and benelits among vanous socidl groups and over
time. The decisions, though based on facts. are political not scientific judg-
ments. Fven a representative democracy cannot guarantee that the interest of
all segments of the public will be reflected in permit decisions. Recognizing that
substantive standards are not the full expression of public mrerest, legislators
mandate public participation ta ensure that state constituents with the greatest
stake in-a particular decision are provided an opportunity o express thei
interests

Reliance upon state laws and regulations has some major shorteomimgs
when the concerns ariginate in other states. In multistate issues, there are d
number of “publics™ to be heard whose interests must be balanced and no
single regional decision-making bodv is accountable to these publics. State law-
makers and regulators accountable to citizens and interests in one stite cannol
be expected to give equal emphasis to out-of-state nterests unless these also
alfect in some way the interests of their own state. State procedures also do not
always easily accommodate the articulation ol interests from out of state. For o
number of state permits. public participation is not reguired and no public
announcements or evidentiary hearmgs are conducted. When o number of
permits are reguired. multiple hearimgs may be held over an extended period.
The difficulty of attending o number of hearings in another state for o smgle
project discourages participation. ['he ability of out-ol-state residents or agen-
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cies to participate and have standing in another state’s hearings cannot be
assumed.

Federal Laws and
Regulations

The federal government provides a common statutory and regulatory
framework within which energy siting decisions are made. Maxor federal envir-
onmental siatutes include the Clean Air Act, Clean Water Act. Resource Con-
servation and Recovery Act. and National Environimental Policy Act. Many of
these were enacted in part to address multistate environmental impacts that
could not be adequately or equitably dealt with by the stales acting alone.
Without these statutes there would be substantially more multistate ssues and
conflicts.

Foderal authority can potentally address the majority of multistate siting
problems. The federal government has preempted the states in the regulation of
nuclear power (Atomic Energy Act. 1954), hydroelectric facilities (Federal
Power Act, 1920), and the interstate sale of bulk electric power and natural gas.
Although federal cnvironmental programs (e.g. PSD., NPDES, RCRA) are
being turned over to the states. federal agencies retain oversight and final
approval authorities. When disputes between the states arise. the federal court
system is used as the referee of last resort.

Theory and practical application do not necessurily coincide. Federal agen-
cies are often hesitant to take authontative action on multistate problems.
Federal agencies often lack sufficient political support to make definitive rul-
ings 1n disputes involving two or more states. Congress is the basis of financiu!
support and the ultimate source ot policy direction for tederal agencies, and
agency officials are keenly aware thal a state is able to marshal support in
Congress if 2 multistate issue is resolved unfavorably to its interests.

The comman federal statutory and regulatory framework is weakened by
administrative practices through which they are implemented. The use of fed-
eral administrative programs as a common framework for multistate siting
issues in the Ohio Vallev is complicated by the division of the region into
multiple fedcral administrative regions—Regions 111 (Philadelphia). 1V
(Atlanta) and V (Chicago). us well as different administrative regions for the
Corps of Engineers (Pittsburgh. Huntington. Louisville). As additional author-
ity has been delegated to the regions, they have become more autonomous in
their administrative decisions. Conflicing interpretation of federal law. en-
forcement patterns and administrative policies are commonplace. U.S. Envir-
onmental Protection Agency. Region [V, for example. recently classified
ethanol production facilitics as one of the 28 specified industrial categories
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under Section 169 of the Clean Air Act, subject to PSD it potential emissions
exceed 100 tons per vear. In Region t1 and V such facilities were not classified
in the same manner. and potential emissions up to 250 tons per vear are
allowable before a PSD permit is required. Such differcnces between revions
become major factors in multistate issues when the states ar industry perccive
that differential treatment of similar activities has tnequitable results.

In a few specific instances, regulations are inadequaiely designed 1o address
multistate issues. Scction 110 of the Clean Air Act. for example. clearly places a
responsibility on the state and federai governments to prevent interstate pollu-
tion. However. Section 126. the enforcement tool for interstate pollution, has
proven inadequate. [t requires a demonstration of cause and etfect on a plant-
by-plant basis, a showing of proof which is currently scientifically impossible
for long range transport of pollunons. Tt does not address cumulative effects of
multiple cmitting sources. The section also limits the scope of concern strictly
to critena pollutants although some evidence suggests equal concern about
non-criteria pollutants.

As federal budget reductions and new philosephies on the allocation of
responsibility between federal and state authonties are instituted. the federal
role in energy siting and environmental protection dimimishes, thus weakening
a common administrative and enforcement framework which has offset differ-
ences in state laws, regulations and enforcement. Budget and personne] cut-
backs will likely discourage or prevent federal agencics from waking proactive
roles in multistate issues. A policy of delegating to states greater responsibility
for implementing and enforcing environmental programs has benelits and
drawbacks in the effort to resolve mulustate conflicts. As the states are dele-
gated the responsibilitics to implement environmental programs. each state will
depend on sister states to make decisions that reflect multistate interests and
values. Abrogation of this responsibility may lead to a call for a return to a
stronger federal role.

National Environmental
Policy Act

The National Environmental Palicy Act of 1969 (PL 91-190) (NEPA)Y 5 an
existing institutional process designed to identify and assess impacts of pro-
posed actions. collect data. and identify alternative means of addressing nega-
tive impacts. Of cxisting institutional arrangements. its design as a flexible
federal process provides the greatest opportunity for addressing facility-specific
muitistate 1ssues. With procedural modifications and more consistent state
participation, its effectiveness can be greatly increased.

Section 102 (2) (¢) of the Act requires all federal agencies to prepare a
statement of environmental impact on all major federal action significantly
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affecting the quality of the hurman environment. The EIS is to contain detailed
statements by responsible federal agencies on: 1) the environmental impact of
the proposed action: 2) any adverse environmental affects that cannot be
avoided should the proposal be implemented: 1) alternatives to the proposed
action; 4) the relationship between local short-term uses of man’s environment
and the maintenance and enhancement of long-term productinvity, and any
irreversible and irretrievable commitments of resources which would be in-
volved in the proposed action should it be implemented.

The Council on Environmental Quality (CEQ). which is responsible for
overall administration of the requirements concerning E1Ss, issued regulations
in 1978 that must be followed by the over 100 federal agencies mandated to
prepare such statements. Although the regulations provide some substantive
requirements, NEPA is a process, which does not establish hard standards that
federal agencies must meet.?

The EIS 15 a statement of the tradeoffs considered in the federal agencies’
decision, not a prescription for a course of action. The flexible process is well
suited to identify and assess multistate 1ssues associated with a proposed facil-
itv. and to encourage communication and resolution of conflicts among all
interested parties. Shortly after a determination that an ELS is required. the
federal agency with primary approval; disapproval autherity or greatest invol-
vement conducts an initial public meeting to begin preparation of the Plan of
Study for the EIS. These meetings, termed “scoping meetings™ have four spe-
cific objectives; {1} toidentify affected public and agency {including those in an
adjacent state) cancerns; (2) 1o coordinate the ELS preparation process; (3) 1o
define the issues and allernatives that will be examined in detail while simul-
taneously devoting less attention and time to issues that cause no concern: and
(4) to save time in the overall process by ensuring that draft statements ade-
quately address relevant issues.

The third objective 1s the key element of scoping meetings, which makes
themn an excellent opportuity for identifying and addressing multjstate issues.
State agencies, citizens and private sector interests in any stale potentially
affected by a proposed facility can participate in the scoping meetings. How-
ever. any state potentially affected by a facility must be prepared to commit the
time and resources to ongoing participation if their concerns are to be identi-
fied and considered throughout the lengthy process. After the early scoping
meeting, there is little opportunity for input by groups other than the host state
until a draft statement 15 issued. often a vear or more later. In the intecim.
decisions made by the developer and lead agency on the EIS preparation will
influence the eventual location and design of a facility. Agencies and interests in
affected states need to remain active during this interim process if their con-
cerns are adequately addressed.

The NEPA process has a number of limitations as a vehicle for solving
multistate siting issues. First, NEPA is not applicable to all federal actions.
Major exemptions include: all Clean Air Act permits. National Pollutant Dis-
charge Elimination System (NPDES) permits (except for new sources). permits
issued by states that have assumed federal primacy, and actions of the U.S.
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States look to the federal
courts as the “referee of last
resort” Jor resolving interstate
disagreements.

Svnthetic Fuel Corporation.
In the Ohio Valley states. these exemptions could potentinlly mean that some
major energy facilities may not require the preparation of an Environm

[mpact Statement. State assumption of primacy for environmental perm
(Kentucky 1s the only state that has not assumed NPDES primacy) limits thosce
acuons that would trigger the NEPA process. | ikely actions that would reguire
EIS preparation include: construction of dredging within navigahle waterways
(U.S. Army Corps of Engineers). a loan to an clectric cooperative {Rural
Electnification Administration). construction of i nuclear plunt (Nuclear Regu

latory Commission}, or construction of a large hydroelectric facility (Federal
Energy Regulatory Commission). With the initiation of the NEPA process, the
lead federal agency 1s authorized to assess any potential issue including envir-
onmental and socioeconomic impacts. The scope of review 1s dependent on
comments received at scoping mectings. Second. the major contribution ol
NEPA 1o resolution of multistate issues is weakened by its inability to ade-
guately assess long-term cumulative effccts. NEPA is to assess "the relationship
between short-term uses of man’s environment and the enhancement of long-

term productivity”™ and to identifv “any wrreversible and irretrievable commit-
ments on resources.” Such assessment requires an examination ol long-term
cumulative effects of energy decisions. However, EISs for projects i the valley
are prepared by a number of agencies and consultants each with its own
perspective on resource management needs. The ability of any single agency or
copsultant to adequately assess the tradeotl of existing und future use of the
region’s resource base is extremely limited. Such a determination depends on a
regional data bhase. policy guidance on the relative vatue of one resource use
against another, and projections of future resource demands. Lacking clear
data on state and federal policy guidance. federal agencies generally limit the
assessments of short-term use long-term productivity and irreversible resource
commitments. In most instances cumulative oftects are examined in the cones
of interactions of the proposed facility with [acilities in the adjacent geographic
region. Future facilities or resource needs arc usually not addressed due to the
difficulty of obtaining any rehiable projections.

The NEPA process has only limited ability 1o address long-term. cumulative
impacts or to identify the most efficient use of the region’s resources. Hhese
may be better addressed in the public policy and open market sectors. Regard-
less of these limitations., the process offers the greatest existing opportunity for
addressing multistate issues and concerns,

Courts and the
Judicial System

States look to the federal courts as the “referees™ of last resort, with the
necessary authority to resolve multistate conflicts. The acceptahility ol the
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judicial system is due in part to the final, therough nature of their decisions and
to a long tradition of deference to judicial decisions, Litigation is not necessar-
ily the best indicator of the incidence of multistate issues and the role of courts
in their resolution. In the last five years only one case in the region involving
energy facility questions has been litigated !9 The prospect of litigation provides
an incentive 10 seek less lengthy means to solve multistate problems.

A number of questions can be raised about the importance and role of the
courts in multistate siting 1ssues. Are the courts involved in energy policy and
decision-making by design or default? Are they the most effective and efficient
means for the states to address multistate 155ues?

Differences in values, policies and prionties underhe most siting related
issues. Courts. with their emphasis upon procedural correctness are not well
suited to decide energy or environmental policy issues. They have little exper-
tise in technical energy or environmental issues and are largely incapable of
making value judgments on what 15 best {or the region. The courts are better
suited to determine questions of law. Review standards used by the court
include a series of tests to determine whether adrmmistrative decisions were
“wrong,” and an examination of the process used by state agencies in arriving
at the decisions. A reviewing court is not to substitute its judgment for that of
an agency: it 15 only to determine the “reasonableness™ of the decision. This
often focuses the court’s attention on clarification of legislative intent. Since
many state laws do not mandate the inclusion of multistate concerns. an
affected state bears the burden of showing how a decision adversely affected
the interests of citizens in the host state.

Judicial review of administrative procedures focuses on the manner in which
agency decisions have been reached—not substantive issues. This review seeks
answers to three questions: (1) was the correct statutorily prescribed procedure
used; (2) does that procedure satisfy court requirements; and (3) did the agency
follow its own self-preseribed procedures. Parties raising objections to a project
are often forced to raise procedural arguments in order 1o obtain judicial
review, thus obscuring the real cause of their concern. The courts become
bogged down in procedural issues often obscuring substantive issues. Court
procedures arc ulso a factor in assessing whether the judicial svstem is the most
appropriate means to resolve multistate siting issucs. One measure of efficiency
is the time required to reach a decision. The court's thoroughness can be
atiributed to 1ts deliberateness at the sacrifice of speed. The judicial process to
some degree depends on the participants in the litigation to move the process
along. The full judicial process includes pleadings, filing of motions, hearings.
briefs, perhaps mare hearings or interlocatory appeals to high courts all before
a decision is reached. And after the decision is rendered. there may be one or
two layers of appeal. petitions for rehearing. etc. [f either party perceives that it
weuld be to their advantage to delay. they have ample opportunity to do so. [n
some cases delay may be an effective threat to obtain desired concessions.

The courts themselves may add to the delay problem. A court is accountable
only to itself. When a court takes a casc “under advisement.” especially in
administrative appeal. it may take two weeks or two vears to render a decision.
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No single organization has the
membership or authority to
address all siting issues.

When major facilitics are at ssue, the uncertainty of such a process is often
greater concern than the actual time. since the project developer mav be forced
to suspend plans until a final ruling is rendered.

Federal court procedure involves complicated rules about which court has

Junsdiction, rules on invoking judicial review, rules about appeals. and rules

about procedures. Since these rules are themselves subject to dispute, another
opportunity for conflict and delays on detinitive resolution arises. In a recent
case imolving EPA’s withdrawal of SIP approval for two coal-fircd plants in
West Virginia, the state attempted to appeal the withdrawal in the 4th Circunt
Court located 1 Richmond, Virginia (Pennsylvania v. Gorsuch. No 81-1524).
However. Pennsylvamia and several citizen groups had already petitioned that
the case be heard in the 3rd Circuit Court located in Philadelphia and presu:n-
ably more predisposed to Pennsvlvania's viewpoint. The 3rd Circuit denied the
appeal and West Virginia is now appealing the case 1o the Supreme Court.
Those type of procedural conllicts must be settled prior 1o substantive review of
the issues. which again are often both tme consuming and costly.

Regional State
Associations

States have found regional orgamizations a popular way to band together,
with or without federal participation, to address mutual concerns, The farms
have been varied: voluntary associations of elected or exceutive agency state
officials; statutonly created state-federal commussions:'! and state-federal
compacts. The purposes have been markedly similar —improved coordinution
among members on those state or lederal pohicies. plans and programs that
affect the member states.

Regional organizations are unlikely to be equally etiective in addressing the
various multistate issues associated with energy factlity siting. They provide a
flexible and interactive communication forum for members to share specific
information or perspectives on issues. but they are less Lkelv 1o resolve speaific
interstate disputes among their members. especially if they are an informal.
voluntary body. Regional organizations have developed and assessed economic
and resource data on a multistate basis. but they have been less successful in
having regional plans implemented by member states. Regional associations
can plav a valuable role in providing a third-party forum for discussion and
negotiation of conflicts, but even those with lovmal authority {ind it ditheult to
act without the consensus of their members.

The Ohio Velley states arc no exception to this interest in regional organiza-
tions. They have jowed various associations whici. by making interaction
casier between states. can encourage cooperative action on mutual problems.
Regional interest in water yuality. water resources management. coal resources
development, encrgy and cconomic development has been addressed on a
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periodic or ongoing basis by various groups of state officials. Both informal,
voluntary associations and statutorily created state-federal compacts provide
an organizational basis for multistate issues and interest. However, no single
organization has the membership or scope of responsibility which allow it to
address the various energy facility siting issues. Each of the major energy.
natural resource. and general policy organizations operating in the Ohio Valley
states are examined below.

Ohio River Basin Commission (ORBC).  The Ohio River Basin Commis-
sion is a voluntary association of state water officials in the valley states created
in 1981 after the abolishment of the Title Il Commission created under the
Water Resource Planning Act. [t includes all of the states in the region with the
exception of Ohio. The commission provides a forum for state officials to
discuss mutual interests and to take positions an issues of concern to the states
as a group.

The commission. by its membership and with its access to state agency staff
resources and expertise, 15 well suited to examine potential waler resource
impacts of proposed plants and identify and assess long-range waler resource
problems for the region. The focus of its members and programs on water
resource problems restricts its current ability or limited ability or authority to
examine the broad range of issues associated with energy developmeni. An
expansion of the commission's role to address the broader range of issues
would require a change in the purpose, membership. and state agreements of
this still-fledgling interstate organization.

Ohio River Valley Wuater Sanitation Commission (ORSANCO)  OR-
SANCO is an eight-state interstate compact of all states in the Ohio Valley.
with a formal statutory mandate to protect and improve water guality in the
Ohio River basin. In its 34 year history, it has taken informal and formal
actions to assist its member states and their industries and communities to
monitor and reduce pollution levels of the Ohio River. Like the ORBC. its
focus is much more hmited than those issues associated with energy facilities.
However, Arucle 1 of the compact states that in addition to the powers and
duties set forth in the compact. the compact may be authorized to take on
“such additional powers as may be conferred upon it by subsequent action of
the respective legislatures of the signatory states or by acts of the Congress of
the United States.” Although the expanded authority could be sought, author-
ity would have to be formally reguested and approved by all states in the
compact. Additional and different responsibilities would require changes in
staff and a possible change in the composition of commissioners. The current
low priority given by individual states 1o regional energy development makes it
unlikely that such formal changes in purpeose and authority would be sought or
approved.

The commission can indirectly play a role in multistate siting issues. Article
V111 of the compact authorizes the commission to address other pollution
problems, an authority which could be interpreted to allow the commission to
consider those land use, water disposal or air pollution problems that affect the
quality of the basin’s nivers and streams. The composition of the commission
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also gives it a range of perspectives not tvpcally found D state associations, s
members, three per state, appointed by the governor. include ex officio. kev
state emvironmental policy officials, as well as citizen and private sector repre-
sentatives.” These commissioners, responsible for many of the environmental
issues, laws, policies, and regulations affecting energy development. including
air. walter, solid and hazardous waste dispesal within cach state. ¢an plav a
substantive role in identifying, negotiating and resolving environmenta! issues
that arise among the states. The non-state members bring a broader perspective
to the dehberations of the commission—a capahility which can prove valuable
in identifying or addressing multistate concerns. In addition. the established
practice of creating technical, industry and citizen subcommittees 10 advise the
commission also cnsures that broader than state perspective is provided and
that direct communication channels (o non-state interests are available,
fntersiare Coal Task Force.  The interstate Coal lask Foree (ICTF) was

organized i 1979 to convey the shared interest of 11s member states in the

¢
of high sulfur ceal. The Task Force is an nformal group of 12 states in the
midwest including the six Ohio Valley states. Members include state legislators.
state erergy and transportation officials and representatives of energy and
related companies. The Task Force is not intended to address multistate issues,
but rather to focus on the states’ commuon interest in coal development. The
Task Force thercfore offers an opportumty for state oflicials to come together
and identify the long-term interests of the region and potentinl constraints
energy development. Its broad objectives, diverse memibership, informal status
and lack of full-time staff hamper its ability to retain the active involvement of
the states.

Governory Conferences.  Governors have established various regional con-
fecrences in the Northeast, South, Midwest and West to provide theni an oppor-
tunity for intormal meetings 1o consider issues of mutual interest. Governors
participate personally in these conferences und rely upon state personnel and
full-time conference staff to provide the necessary ienufication and analyvsis of
issues. Environmental, energy and econamic issues are tuken up by commitiees
of state officials in cach conference. The organization with the persondlinvolve-

ment of top state othicials provides an excellent commumication vehicle tor
states to identifv and discuss mutual interest on an ongoing and inlormal basis,
As informal, voluntary groups. they are less suited to deal with specific conthicts
petween their member states.

The Ohio Vallev states are spht among three corlerences The Southern
Geovernors' Association, The Midwest Governors” Conterence. and The Couh
tion of Northeastern States. This split makes it dilficult Tor these states to
communicatc and coordinaie on regional issues.
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Conclusions
and
Recommen-
dations

Conclusions

Significant multistate energy issues are acknowledged by state and industry
officials and citizens in the Ohio Valley states, but there is hittle sense ol urgency
that cooperative action among the states 1s needed. The lack of urgency ghven
ta energy development problems by state olficials can be attributed to o number
of factors, including: the current focus on other priority issues— high unem-
plovment, cconomic recession, and budget cutbacks: the small number of
majoy energy projects currently being sited: a perception that specific issues can
be resolved using exisiting political and institutional processes: and a low level
of awareness of long-term and the broader cconomic imphications of energy
development in the Ohio Valley.

The lack of urgency has deeper roots. Both state and industry officials
express caution about any changes in current methods of facility siting and
dealing with multistate issues. State officials often appeir ambivalent about
multistate approaches, even as they acknowledge that existing means of dealing
with multistate issucs have major shortcomings, On the whole, voluntary and
advisory mechanisms are considered as having limited usciulness -they have
the advantage of being informal, flexible and sensitive 1o the concerns of each
state, but they too casily collapse when major disagreements arise. Voluntary
arrangements are also unable to provide definite solutions to disputes among
states, Yol sensitivity to state sovercignty and sclf interest appears to preclude
strong state support for authoritative intergovernmental institutions outside the
tederal courts. State ollicils appear more receptive to procedural approaches,
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which depend largely on unilateral state action, rather than on creation of new
multistate arrangements. Yet. the need for cach state to improve its internal
capability to deal with siting is generally recognized.

The receptivity toward multistate approaches appears conditioned upon
whether the multistate issues are specific to a proposed facility or more geneval
toa region. In both tvpes of multistate issues. the need for improved communi-
cation amaong affected parties is acknowledged. 1n [uct, improved communica-
tion. whether on mutual concerns or specific disagreements, is the single “need”
most frequently expressed by state olficials. States appear to favor procedural
approaches. limited to the primary parties, as a means to IMpProve COMMuNica-
tion on site specific. multistate issues, Informal, multistate arrangements are
acknowledged as more appropriate for the regional issues, which are common
to a number of states.

What does this mean for an assessment of instututional arrangments appro-
priate for the multistate 1ssues of encrgy development in the Ohio Vallev? First
any arrangement must be both feasible ang effective. Tt must be able to address
the issuc, carry out the necessary activities and. most important. be acceptable
to and supported by the state. industry, and citizen groups whose participation
is central to resolving the problem. Clearly. these eriteria are often contradic-
tory. Many of the institutional arrangements capable of resolving the various
multistite 1ssues are not viewed as politically, institutionally or financially
feasible at this time. However, frequently expressed frustration with existing
ways ol solving multistate problems suggests that initial and incremental steps
are warranted. The most feasible approaches are those which invelve unkering
with existing mechanisms to improve their elfcctiveness for multistate issues.

A review of existing and new institutional arrangements, an assessment of
passible activities for addressing the ssues. and discussions with state officials
suggest certain guidelines for assessing institutional arrangements which. on
balance, are boath feasible and effective. First, the arrangement must be tlexable
and able to accommodate political sensitivities and institutional difterences
within ¢ach state. Second. it must be informal nat impinging on the basic
authority and interest of each state 1o administer state laws and regulabons and
to protect its self interest. Third. it must provide some continuity innteraction
among all parties. whether the issue s faaility specific or regional in nature.
Fourth, it must be able to facilitate communication among all stakeholders in
an atmosphere that can transcend specific disagreements. The kev to commun-
tcation is the ability to instill a multistate perspective m each decision-maker
public or private that can affect the process and ultimate outcome of
decisions made within each state. Fifth, the arrangement must be appropriate
to the tvpe of issue and activiey. A site specilic issue involving a hmited number
ol states need not he handled by a mechanism involving states with marginal
imterest in the issue, Similarly, issues that call for binding decisions cannot be
cffectively resolved by multistate institutions having no formal authority, lssues
involving a formal permit may be best addressed by the host state or the courts.
but an institutional arrangement can cncourage a multistate perspective or
provide information on a multistate basis. Issues of self mterest that involve
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negotiation might be addressed through improved communication channels or
participation of some third party group. Sixth, the arrangement should be able
to assist states in recognizing their economic. energy. and natural resource
interdependencies and their commen interests.

These guidelines point to several institutional arrangements to be considered
by the Ohio Valley states, industry and citizens as first steps in incorporating a
multistate perspective in decisions about encrgy facility siting. Some¢ may be
primarily procedural; others require an orgamizational base. Some are designed
for facilitv-specific issues while others are directed to regional 1ssues. No single
arrangement will be completely effective, yet each is intended to move the
states, the energy industry, and citizens toward a multistate perspective by
improving the amount and guality of communication on energy development
in the Ohio Valtey States. Taken together, these institutional arrangements are
designed to deal with the low visibility and priority of siting related issues. state
sovereignty and self interest. facility-specific and regional issues, Most impor-
tantly, they are offered to state officials and the energy industry as teasible *first
steps”in the incremental process of encouraging states and industry to adopt a
multistate perspective on energy facility siting. While designed for energy facil-
ity siting in the Ohio Valley. these types of institutional arrangements arce by no
means hmited in their application to energy facilities, siting or 1o this geo-
graphic region. In fact, the feasibility and eflcetiveness of these arrungements
depends upon their being viewed as widely usctul 1o the states in dealing with
multistate issues.

Recommendations

Expanding Public Awareness

An initial obstacle to any new or modified institutional arrangement for
multistate energy issues ts the low level of concern and lack of public or private
sector pressure that these issues be resolved more effectively. States are unhkely
to take steps to significantly improve their abiluy to deal with these facility-
specific and regional issues until there is broader public awareness of and
interest in the impacts and significance of regional energy development. Private
sector interest and support of state endeavors to cooperate an multistate energy
1ssues will be important to the initiation and success of any eftort,

Specific knowledge and major concern with energy development impacts is
primarily limited to state environmental officials and citizen environmental
groups. Top policy officials are concerned with the economic wellbeing of their
state, particularly with the development of their substantial coal resources. The
concern for economic and energy development translates into interstate com-
petition. Less apparent i1s awareness of the regional economic. energy and
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natural resource interdependencies which link self interest 10 regional interest.
Unless these interdependencies and their relationship to energy facility devel-
opment are recognized across a broad spectrum of state and industry officials
and citizens, a multistate perspective is unlikely to intlucnce decisions made 1n
each state. Without a broad-based concern for staics’ mutual interest, there is
likely to be little incentive for more effective resolution of multistate encrgy
(SSUES.

RECOMMENDATION: AS A FIRST STEP, A REGIONAL
SYMPOSIUM SHOULD BE HELD TO ENCOURAGE WIDE-
SPREAD PUBLIC AWARENESS OF THE IMPORTANCE OF RE-
GIONAL ENERGY DEVELOPMENT IN THE OHIO VALLEY
STATES.

The symposium should bring together state officials. industry representatives
from all economic sectors, and citizens to begin a discussion of energy devel-
opment and its implications to the vallev states. Major objectives are 1o expand
awareness of these issucs among Kev groups. begin building & conciliatory
atmosphere that encourages communication and trust, and to identify what
actions are needed to address multistate issues. The symposium should be
designed to wdentify specific steps which governmental, industry and citizen
sectors in each state can take to deal with common concerns.

[he Ohio River Valley Water Sanitation Commission, with its core of top
state environmental officials and its networks with industry and citizens in the
valley states, 15 a logical focal point for the symposium. However, the active
support and participation of industry is critical to the success of the sympo-
stum. The symposium should examine economic, energy and natural resource
issues at the state and regional level and avoid limiting its focus to the Ohio
River basin,

Central Communication Channel

The difficulty of communicating with officials or private groups in other
states 1s the most frequently voiced complaint about the existing siting process,
It is difficult to determine who in another state might be interested in a pro-
posed facility and it is difficult to know where to go for information in another
state, When issues arise between states. it 15 hard to keep ad hoc communica-
tion channels open. Without eftective communication. conflict 1s difficult to
anticipate and manage. A number of institutional arrangements can encourage
more effective communication and management of conflicts associated with
specific facility development,

For hoth facihity-specific and regional issucs, early and open communication
js a major [actor in the ability of state officials. industry and citivens to antici-
pate and solve potential problems that may create conflicts. [n the siting pro-
cess. early and open communicaticn prior (o fermal permit applications and
hearings provides the greatest opportumiy foridentifving and resolving potlen-
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tiat mulustate issues. Farly communication during the selection and evaluaticn
stages increases the prospect that concerns can be negotiated: open communi-
cation among all parties can facilitate the trust and mutual respect needed for
productive negotiation. Both tvpes of activities reduce uncertainty, the prospect
of delays and their associated costs in time and dollars. Each developer will
adopt a communication process to meet its particular need. The goal of a
multistate channel is to provide the opportunity for industry to casily contact
all stakeholders in each potenually affected state. For regional issucs, a central
communication channel allows states, industry, and citizens to identify com-
mon intcrest and potential issues. and to become more aware of the perspee-
tives of concerns and cach stakeholders. A central forum offers relatively
neutral ground 1in which to explore specitic prabiems and develop common or
cooperative actions to address them.

Early and open communication is not euasy to establish, especially across
state lines. The channels must be tlexible and appropnate to the type ol infor-
mation, technical or policv. to be relayed. The complexity of major facility
development, the large number of stakeholders. and the diverse nvpes of rele-
vant information point to the usefulness ol a central communication channel.

RECOMMENDATION: A MUITISTATE FORUM SHOULD BE
ESTABLISHED TO ENCOURAGE COMMUNICATION AMONG
STATES, INDUSTRY AND CITIZENS ON BOTH FACILITY-
SPECIFIC AND REGIONAL ISSUES. AN ORSANCO COMMIT-
T'EE. PATTERNED AFTER THE ENERGY FACILITY SITING
COMMITTEE. CAN SERVE AS [HE NUCLEUS OF ITHE
FORUM.

FOR FACILITY-SPECIFIC ISSUES, A CENTRAL COMMUNI-
CATION CHANNEL, SERVING AS A MULTISTATL INFORMA-
TION CLEARINGHOUSE FOR POLICY CONCERNS AND
FTECHNICAL [SSUES SHOULD BE ESTABLISHED TO FACILI-
[ATE OPEN AND FARLY COMMUNICATION AMONG AF-
FECTED GROUPS DURING THE SITING PROCESS.

For tacilitv-specific issues, a central commnmication channel should have the
capability to identify for a developer or the host state the major stakeholders
and issues in each potentally affected state. It should be able (o facilitate
communication on both pelicy and technical 1ssues.

The communication channel should be ihle to serve as a sounding boara for
industry to use voluntarily 1o ehiain siting related information and o provide
early identfication of potential issues. To be used by industry, it must be
capable of receiving and respecting confidential infarmation. The central chan-
nel may not serve as the actual vehicte for communication among state offi-
cials, or state and industry officials, or state-industry-citizen groups. By identi-
fying all potential stakcholders in each state. it could serve as the catalyst to
intiate direct communication between these stakeholders both within states
and between states. 1o have this capability, a communication channel should
be built around policy level officials who can identify key groups and issues
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within cach state and who have the authority to see that appropriate communi-
cation channels are established. Communication through the central channel
should be established upon request of the affected states or industry as soon as
possible after site selection activitics are initiated by industry.

The ex officio members of the temporary ORSANCO Energy Facility Siting
Committee are well suited 1o serve as an informal communication forum for
facilitv-specitic issues. The group has access to state and organizational staff
resources and is able to deal informally with state level issues. As top state
environmental officials. they are most likely 1o be aware of state. local and
public concerns with siting and to have the appropriate authority., access, and
resources to address policy and technical issues within their respective states.
Through ORSANCO these state officials have the established ties with the
major energy industry groups in the vallev states who can provide early informa-
tion about proposed facilities and who can benefit from early indication of
possible multistate issues. They also have established ties with citizen groups in
the valley whe provide a sounding board and non-governmental perspective on
potential 1ssues. For most states, the commitiee’s ex oflicio members direct the
agency with primary responsibility for issuing the magor siting permits and fo
participaung in environmental assessments. Within cach state. 1ts members
have the ability to te into or encourage streamlining of state permitting process
and the coordination of permil reviews among state agencies. Improved intra-
state procedures for siting are an important first step to effective multistate
communication,

An ORSANCO commitice can operate informally, alerting other states and
the praject developer to possible issues as soon as industry provides it with
imformation about its plans during site selection. The Committee would i no
way infringe upon states” legal perogatives or jeopardize their sell interests.
While ORSANCOs primary anthority is Tor water gquality concerns in the
Ohio River basin, its enabling authoniy infers a responsibility to address other

pollution problems.” To perform effectively as a central clearinghouse on
specific projects, the Commitee would need a modest level of central staff
support, The ORSANCO stafl. working with state and indusiry statf, would
provide continuity and substantive support to the Committes,

The Committee would serve not s a conflict resolution mechanism but as a
means to anticipate contlict and establish a conciliatory atmosphere among
aftected states. As an informal but established group it provides an on-going
channel for communication among top state officials about potential mulnstate
concerns. [he Power Industry Advisory and Public Interest Advisory Commit-
tees provide established ties to the energy industry and major citizen groups in
the valley, as well as providing institutional accountability,

The communication function could be taailitated by the developnient and
periadic update of a regional directory ol key state agencies and private groups.
both industry and citzen. likely to have a formal role or interest i energy
facility siting, Tvwould encompass & broader and deeper listing of interests than
do existing permit directorics.

FOR REGIONAL ISSUEFS. A MULTISTATE FORUM SUCH AS
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THE ORSANCO STEERING COMMITTEE ON ENERGY FACIL-
ITY SITING SHOULD BE ESTABLISHED TO ENCOURAGE
IDENTIFICATION AND CONTINUING DISCUSSION OF
SHARED REGIONAL ISSUES IN THE VALLEY STATES THAT
CALL FOR INDIVIDUAL AND COOPLERATIVE ACTION,

Long-termn regional issues of enerpy and natural resource management are
often overlooked or ignored in the pressure to deal with current problems. A
forum to provide ongoing. informal. non-adversarial communication among
state officials. industry officials, and citizens to identify and assess shared
interest and the long-term impacts of regional energy development is one step
to a greater sensitivity to regional 1ssues by decision-makers in each state,

Reflecting the difference in facility-specific and regional issues, a central
forum for regional issues needs a different composition than one specifically
designed for (acility issues. The collaborative input of government officials.
industry and citizens 1s essential to the ability to anticipate the range of contin-
ually changing issues. Members should be [amiliar with or have access to
technical information about potential issues. but they must be able to provide a
region-wide policy and public perspective. Flexibilty, informality and conti-
nuity, backed by a membership able to implement proposed initiatives within
thejr respective states, industry or citizen groups, are key to the effectiveness of
the regional forum.

Again, the ORSANCO Energy Facihiy Siting Committee is well suited to
serve as the nucleus of a forum on regional 1ssues affecting energy development
in the Ohio Valley states. As an informal. but established group. it provides an
ongoing channel for communication among key stakeholders about potential
regional concerns. The Power Industry Advisory and Public Interest Advisory
Committees provide established ties to the energy industry and major citizen
groups 1n the valley. as well as providing institutional accountability. The
Commiltee would serve not as a conflict resolution mechanism, but as a means
to anticipate conflict and establish a conciliatory atmosphere among affected
states.

National Environmental Policy Act

The NEPA process is an existing mechanism which, if properly used by
states, can facilitate multistate communication, regional analysis and conflict
management. It is accessible to all stakeholders— governmental. industry and
citizen—and [(lexible enough to accommodate environmental, social and eco-
nomic issues. Scoping meetings for the Environmental Impact Statements
allow early and direct communtcation among all parties on issues and methods
of analyzing impacts. The data and analysis conducted on a multistate basis
and the identification of alternatives provide a common informational base for
separate negotiation among disputants.

The effectiveness of NEPA n addressing multistate issues depends upon the
active participation of all stakehoiders. Too often states— both host states and
impacted states-—have not taken advantage of this vehicle, limiting their role to
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review and comment on the draft EIS. rather than participating fully in the
scoping meelings and subsequent analvses. Such late and limited input is not
given the same consideration by the federal agency as it would if raised during
the scoping meetings.'

RECOMMENDATION: WHEN PRELIMINARY ENVIRONMEN-
TAL ASSESSMEINTS INDICATE POTENTIALLY SIGNIFICANT
MULTISTATE IMPACTS OF PROPOSED FACILITIFS., AF-
FECTED STATES SHOULD REQUEST STATUS AS A COOPER-
ATING AGENCY IN THE NEPA PROCESS AND DEVOTE ADE-
QUATE RESOURCES FOR EARLY AND ACTIVE PARTICI-
PATION,

Anagency in a state affected by a major lacility can become a conperating
agency upon agreement with the lead tederal agency withour alfecting the
permitting authority of the host state. This action increases the likelihood that
an EIS will include o multistate perspective, since a cooperating agency can
participate in scoping meetings, develop upon request information and analy-
sis, review and approve the plan of study for the FIS, and make staff available
to the process. [t also increases the prospect that these multistate concerns will
be considered by the federal agency. since omission of significant lssues or
failure to incorporate the advice and expertise of a cooperating agency 1s basis
for finding an EIS to be inadequate.'s

States have adequate authority to use NEPA as a means of addressing
multistate concerns, but their active participation requires that resources be
devoted to this effort. Each state has already designated staff for EIS coordina-
tion. Active participation is likely to affect the timing as much as the level of
imvoivermnent. since early participation may reduce future review time and re-
sources spent in formal objections. hearings, appeals or litigation. For the host
state. participation in NEPA studies and analvses mav complement and sup-
port analyses for state environmental permits. A state’s commitment Lo partici-
pation in NEPA can be idennfied in the State-EPA Agreements which deline
annual agency prioritics and resource commitments.

Mediation of Conflicts

For certain types ol facility-specific issues. negotiation among disputants can
lead to reselution of conflict. When no formal state authority s involved or the
issue is primarily between the developer and a governmentu! or private party in
another state. negotiation may be cifective. Negotiation of mulustate issues is
difficult, however, since identification of all stakcholders and specific negotia-
tion issues and effective communication are hard to cstablish. State officials,
sensitive (o the legal and political concerns with sovercignty and self interest
and limited in their scope of authority, are unlikely to step in to facilitate
negotiation at a multistate level.

A mediation process mav facilitate negotiations which involve parties n
more than one state. The strength of mediation Tor multistate wsues lies fn ity
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voluntary, informal and Mexible approach to resolving issues. It can encourage
on-going commuriication in a conciliatory atmosphere through the neutral
third party whose task is to assist in clanfying the issues and facts. keep the
disputants in ongoing contact, and help to develop mutually agreeable alterna-
tives, 1t can occur prior to or as part of litigation of disputes. The success ot uny
mediation effort depends upon the ability todentify all potential stakeholders
and their willingness to negotiate. Agreements ¢an be as binding as the parties
entering them wish them to be. This may be accomplished through signed
contracts. security bonds, or other mutually agreeable means. Mediation is
often overlooked as a vehicle for solving multstate siting issues.

RECOMMENDATION: ESTABLISH A REGIONAL ENVIRON-
MENTAL MEDIATION CENTER TO FACH ITATE COMMUNICA-
TION AND NEGOTIATION AMONG INDUSTRY, PUBLIC AND
GOVERNMENTAL PARTIES TO MULTISTATE SITING AND
OTHER ENFRGY AND ENVIRONMENTAL CONFLICTS.

The primary objectives lor establishing a formal mediation center are to
increase awarencss of mediation as a conflict management option and cncour-
age its use where appropnate. The center, funded privately. would momtor
potential energy and environmental disputes. offer its services where appro-
priate, and provide skilled mediators upon request. While it has certain advan-
tages for multistate siting issues, it need not be limited to them. If the OR-
SANCO Steering Committee for Energy Facility Siting serves as a central
communication channel for multistate ssues. it could provide a communica-
tion link between the states and the center.

Regional Air Quality Issues

Air qualty is the issue most frequently mentioned as a source of interstate
conflict and as a shared regional concern. Specific facilities and differences in
State Implementation Plans have generated prolonged disputes between valley
states, Canadian provinces and Northeast states. but cencerns with long range
transport and acid rain affect all the valley states. Since each state contributes
to and 1s affected by air quality problems, there is an individual and collective
reascn to deal with the air quality problems. Air officials in the valicy states are
in contact on an ad hoc basis and through the national association, State and
Territorial Air Pollution Program Administrators. Neither of these vehicles
provides an ongoing basis 1o address the region’s problems and their relation io
air quality problems in other regions of the country.

RECOMMENDATION: A REGIONAL ASSOCIATION OF
STATE AIR QUALITY OFFICIALS SHOULD BE ESTABLISHED
AS AN ON-GOING VEHICLE TO IDENTIFY AND ASSESS
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SHARED AND LONG-TERM AIR QUALITY CONCERNS AND
TO [IDENTIFY OPPORTUNITITES FOR COOPERATIVE
ACTION.

The purpose of the Association would be to provide informal. direct, ongo-
ing communication on shared concerns, not to address specific conflicts among
its members. As a regional communication vehicle, the Association could
facilitate a multstate perspective on specific air quality problems, identify
shared problems such as the inequities and problems associated with dealing
with the three EPA regions. and identify opportunitites for cooperative action
on technical or pehey issues. The Association should be created with support
of the governors. Participation should increase the policy. program, and re-
source management capacity of member agencies to meet their responsibilities
in the region. It could be established as an independent, voluntary state associa-
tion, or in loose affiliation with STAPPA or an established regional group . lis
membership could be centered on the Ohio Valley states. but links with states
1o the west and gast, and with Canada will be important if it s to address the
long range transport and acid rain problems.

Regional Analyses

I states are 1o appreciate the significance of energy development on the
region’s resourees. they must have some capability 10 assess the implications of
facility development on the individual states and the region as a whole. State
specific and facility-specific analyses frequenty fanl 1o assess regionwide. long-
term and cumulative impacts. Factual analvses which look to multistate and
long-term impacts are a first step. To be effective. such analvses must be
accompanied by state policies that articulate state goals for energy. economic
development and resource management. Without state policies. regional stud-
ics provide [acts, but no appreciation of their significance.

Regional analyses have tvpically been conducted as regional planning studies
and regional goal statements. Such efforts, while generating valuable inferma-
tion. seldom influence state decisions. With the demise of federally supported
river basin commissions and regional economic development commisstons.
little analysis is being conducted at a multistate level. Planning which considers
regional concerns is not a high priority in the Ohio Valley states. but it can
provide useful information in determining a state’s long term self interest.

Individual states can take steps which improve their capability to cvaluate
the significance of major dovelopments on their long-term interests and 1o
communicate this information to other states and the private sector.

RECOMMENDATION: LACH STATE SHOULD DEVELOP
STATE POLICIES AND GOALS FOR ENERGY AND NATURAL
RESOURCE MANAGEMENT AND THE APPROPRIATE STUD-



[ES IN ORDER TO ALLOW IT TO IDENTIFY THOSE BROAD
CANDIDAIE REGIONS FOR FUTURE ENERGY DEVELOP-
MENT AND AVOIDANCE AREAS THAT REFLECT ITS PAR-
TICULAR NEEDS AND CONCERNS.

States have much of the data, as well as the formal or tacit policies that allow
them to determine those general areas most suited or inappropriate for major
energy development. By bringing this information together, officials responsi-
ble for evaluating proposed facilitics can better determine how a particular
facihty affects the overall state interests and what tradeofts current and
future—are entailed. The informal determination of such arcas can provide
useful informational clues to both project developers and other states. [t pro-
vides early location guidance to project developers.!” Identification of avoid-
ance areas signals both developers and other states of those sensitive arcas
which, if impacted by out of state development, would likely create multistate
185U,
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Addendum

Multistate Siting
Issues In The
Ohio River Valley

Facility-Specific/ Multistate Issues

Facility-specific ' multistate issues may be grouped into two broad categories:
environmental and social. Many of the issues identified through discussions
with governmental officials, industry representatives and residents 12 the Qhio
Valley were not strictly siting problems. but concerned with aperational
Lmpacts.

Environmental—-

* Air Quahty Local transboundary air pollution problems are multistate
1ssues, with major concerns focused on older facilities with higher emission
standards. Problems with the siting of new facilities included emissions that
interact with nearby facilitics, or alternative energy sources for which new
source performance standards have not been promulgated (svnfuct
facilities).

o Wiater Quality — Wastewater discharges trom energy facilities are perceived
as 4 major assue. This conclusion i1s not entirely supported by existing
studies. The siting of new facilities in the region may create some multistate
concerns, however, studics point to sources of potential water quality prob-
lems other than the facility isell. These include groundwater contamination
from waste disposal sites, impacts of increased mineral extraction on hydro-
logic regimes. reduced stream assimilation due to increased water consump-
tion. and potenual impacts from transporting addinonal fuel and final
products.

e Waler Quantity  Consumption by major facilitics ol interstate water may
create local contlicts over water use and availability (one example was water
consumption by the proposed SRC 11 coal ligquefaction tacility on the
Monongahela River). Water use contlicts and protection ol critical fow
Mlows are of greater concern with new facilities due o thew higher water
CONSUMpLION rates,

e Harzardous Waste- Hazardous wastes generated by synthetic fuel plants
were of limited concern (usually identilied as a potential water guality
problem).
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Sacioeconomic lssues-

e Fconomic Development—The economic benefits associated with major

encrgy facilities (jobs. tax revenues. induced growth, expanded coal
markets, provision of reliable energy sources) frequently create interstate
competition. This competihon may generate multistate issucs and hampers
multistate cooperation.

Population Growth and Public Infrastructure —Population growth and ex-
panded emploviment are generally viewed us henelits ol energy tacility siting.
However, growth that radically changes the social and cconomic nature of a
community or exceeds s capability to provide support services may lead to
opposition to facility siting. The timing, nature and magnitude ol local
impacts depend on the characteristics of the host community and the tech-
nologv mvelved. Major energy facilities are increasingly locating in rural
areas, where local governments often do not have sufficient public intrastruc-
ture or the ability to provide that infrastructure necessary 10 support such
development. That infrastructure most severely affected includes schools,
sewer and water, police. Nire. roads. hospitale and housing. 1 he provision of
a public infrastructure to support the temporary or permanent growth
associated with an cnergy facility may require coaperation between the
states. *

Regional Issues

While manv of the tacilitv-specific multistate 1ssues may be addressed in

state and federal regulatory processes, regional issues are generally handled

outside the permit process. Actions on regional issues provide the policy und

program framework for solutions to facility-specific problems. Regional issues

may be grouped into three broad categores: environmental, socioeconomic ind

public,

Environmental
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® Air Quality — Air quality degradation i the most commaonly recognized

regional issue. More than one-third of the counties along the mainstem of
the Ohio River do not mweet air quality standards for sultur dioxide or
particulates. Though major emission sources are existing energy facilities,
the regional air guality problem is a source of concern among citizens,
industry, and state officials that affects the siting of new facilities. Electric
utilities alone produce 80 percent of the SOs, 47 percent of the NOy and 22
pereent of the tetal suspended particles in the basin.® In those localities
where air quality standards are not met, or available air increments ure
minimal. future economic growth may be restricted. A basis for the problem
lies with the Clean Air Act which focuses on ground-level air quality con-
centration near the source. and gives minimal considerations to emissions
dispersed over great distances (100-600 miles). Fach of the states contributes
to and is attected by pollutants transported long distances. ( The long-range

Effective resolution of faciliry-
specific issues is often
predicated upon addressing
regional issues.



dispersion of sulfates and nitrates contributes to particulate loadings. visibil-
ity impairment and acid deposition.) Since regional air problems cannot
alwavs be traced te a specific lacility, site location has little bearing on the
problem. Insufficient data is available to fully understand the transport
characteristics, physical and chemical transformation of pollutants. al-
though several studies indicate plausible links between emissions from
energy sources and regional air issues, Reglonal models constructed by the
National Commission on Air Quabty suggest that up to 70 to 90 percent of
annual sulfate concentrations in eastern U.S. states may originate outside
that state. It so. efforts ty improve air quality by a single state will be
severely hindered by transboundary pollutants,

¢ Water Quantity--In those river scgments capable of supporting major
energy facilities. total water resources may be inadeguate to meet long-term
water needs, Existing energy facihties account for 22 percent of water con-
sumption in the region and that consumpuion s expected to increase five-
fold by 20035 {10 49 percent ol all projected water consumption).™ Other
in-stream and off-stream water users— transportation. municipal, agricul-
ture and industnal users. lish and wildhife, recreation. water guality—
compete for these samie resources. With a finite resource, additional water
consumed by encrgy faciliies may be at the expense of these other users.
Watcr availability during drought events and in sclected reaches of the basin
may create problems. Riparan water laws offer few management tools to
manage the region’s wiler resourees,

¢ Cumulative Impacts A few respondents and studies identified cumulative
impacts of energy facility siting as a Muture concern. The sum of all demands
made by encrgy lacilitics on the Ohio Valley's natural resources has long-
term consequences for both the resource base and future economic devel-
opment. As the resources of air, water and land are consumed by energy
facilities and other development, the remaining resources take on added
importance. Without careful examination of the valleys total capacity to
support future development. the nature and cause of canflicts over energy
developmient and between cnergy and other uses of the resources are
unknown, '

Socioeconomic

e Fconomic Development  States’interest in promoting the use of their in-
state fuels is recognized as a potential area of disagreement which may
hamper cooperative efforts to site a particular facihty. The availability,
reliability and price of energy to fuel each state’s economy is a concern
shared by state officials. With the exception of Kentucky and West Virginia,
all Ohio Valley states are net importers of fossil fuel energy. Adequate
energy suppliers in each state depend upon a regional encrgy network.

® Public Infrastructure A transportation sysiem adequale (o serve energy
tacilities and related economic growth is likely to raise mulustate and re-
gional issues. Increased coal production, construction of major energy lacili-
ties and the transport of waste products will put increased demands on the
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region’s rail, highway and navigational systems which serve the Ohio Valley
states.

Public—

s Public issues often are based on environmental and socioeconomic can-
cerns, but are differentiated by their widespread citizen involvement. They
may involve both broad categories of energy facilities (nuclear, synfuels)
and generic issues (public health and safety, the need for energy). Public
1ssues, arising from differences in values or perception and often receiving
news coverage, are viewed as extremely difficult te resolve,

* Nuclear energy facilities typically are the target of public debate and con-
troversy, arising from concerns over transport and disposal of waste pro-
ducts and public health and safety of the surrounding populace.

® The uncertainties associated with coal conversion and oil shale projects
generate public concern about environmental and health effects.
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Notes

I. For the purposes of this report. ™

jor energy facilities™ are defined as ol gas, coal,
or municipal resource recovery facilities with a genersting capacity in excess ol 50
megawatts (MW any hvdroclectne generating capacity i excess of S MW any coud gasification
1t 'ACIIOH facilities with a feedstock greater then 25 toms of coal per day: any retort or i situ
e processing facilities praducing over 10,000 galluns per vear of ethanel or methanol: and
any coal slurry pipeline. refinery, or nuclear processing facility,

2. Se¢ Appendix b for a discussion of the yesearch design,

3. General Accounung Olfice. “Public Involiement i Planning Public Works Projects
Should be Increased.™ Washington. D.C. 1974, B-153449, p. 1.

4. With the exception of Illinms, the valley portions of each state contain the major coa!
resulrces. Sixty percent of the electricity generated in the six states onginates within the Chio
River Basin. Market conditions. including the demand for energy, the price of competing fuels
and the availability of governmenta! financial assistance will affect the number and pace of
facilities brought to construction. but the existence of land and water resources continue 1o mahe
the arca attractive for energy development.

5. By state, the percentage of coal production vsed by wtilities 1s; Kcmuc‘r\\- 90 Nlmns 8707
West Virginia 8447, Ghio 75%. Indiana 6707, and Peansylvama 647, This market i multistine,
with in-siate coal representing from 50 to 88 percent of the coal mehJscd by utilities within the
same state. While coal is imported from Western states, intrarcgional coul murkets doexist. New
gencrating facilities equipped with scrubbers and synfuel would expand the regionsl nurke:
the high sulfur coal of Western Kentucky. Nlinois. Indiana. Ohio and West Virgmiz,

. Indiana and Pennsylvania are substantial Cxponcrs of clectricity, with o
cnnmmpuon ratio of 1:30. West Virginia with a ratio of 3:34 is unigie among
serving as the lecaton for facilitics of regronal electricity producers which cxport power 1o
service areas in other statcs.

7. In the Ohio Valley, the Stuart, Conesville and East Bend tacihines are joimt ventures of
utility companies in Kentucky and Ohio.

K. Wabash, Big Sandy and Monongeheli Riy ¢ interstate i o

9 In K!ep,r) v. Sierra Club. 427 U S. 390. 4I0 n. "I i I976) it was noted that “the only role for
@ court is to insure that the agency has taken a “hard look” at environmental canseguences, it
cannot interject itsell within the arce of diseretion . .7

10, Indixna Power and Light +. U5, FPA Region V (Pattior Power Plann

1. The Title 11 river basin commussions, credted under the Water Resaurces Act ol [4hS
(P 89-80). were disbanded as of Sepiember 30, 1981 The 1itle 1 Qo River Basin Comiriission
was re-gstablished as a state associnnion of state environmental and water resource officuls

12 The ex officic members 1o the commussion include the dircclors seer
Induing Board of Health, Kentueks Depa

. Qo Eovitopmental Prowection Agency. Pennss
Resomrees, and West Vg y

nuchear

rallon i

1Y sEanles
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vitma Drepartment of [ v
Resources,
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enort
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‘.-le' “lur i
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VI Ohio River Vallev Water Sanitation Comy e 30, 1045

14. Mme.-mdnw irom the Generil Counsel. Counctl on Environmental Quidiny. Apnil 30.
1981

15 46 Federa! Regiver, 13036, March 23, [981

16, ORSANCQO 15 the only estublished rey
menthers anmd which mcludes top stale envirenn

al group which has & villey states as

AT Or WaLer
guality hemits its role fORSANCO b
established infornal advisary griups to the Commission and could coneeivahly serve as an
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nout

assembly poant for pernedie mectimgs o

17, Independent st

METRH | PUEIAT % rsseRT a1

fentitication of sites will be of linl
ldu"l.. i candi 1% and or lindbanked pretferred sies

. U.S. Frvironmental Protection Agency, Ohin Rive Buwr Fricvzy Sty (ORBES): Muin
R(‘,ﬂm'!, Navember, 1950
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63



19. Nutional Commission on Air Quality. To Brearii Clean A, 1S, Guov ment Printing
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Appendix A

COMMENTS OF THE STUDY RECOMMENDATIONS BY ELECTRIC UTILITY

REPRESENTATIVES IN THE VALLEY



KENTUCKY UTILITIES COMPANY

ONE QUALITY STRI
LEXINGTON, KENTUCKY

40507

April 29, 1987

Ms. Anne D. Stubbs

Mr. Russell Barnett

The Council of State Governments
P. 0. Box 11910

Lexington, KY 40578

Dear Anne and Russ:

ORSANCO's Power Industry Advisory Committee is pleased to submit
the following comments on the conclusions and recommendations
contained in The Council of State Governments' working draft of
the final report entitled "Institutional Mechanisms and the
Siting of Major Energy Facilities &long the Ohio River’, dated
March, 1982, 1Tt is our understanding that our comments will be
incorporated into the final version of the report as an attach-
ment.

Section III of the working draft lists seven recommendations

which could be used by the states to address multistate issues,
whether they be site-specific or regional in nature. Most of
these are informal or procedural because The CS5G found an

"', ..absence of any agreement that multistate impacts of energy
facility siting create issues which call for state or industry
attention. When these issues are acknowledged, states differ on
the priority given to them and the importance of the states acting
to resolve them, "

The majority of The CSG's recommendations focus on the need for
improved communications by the states on shared regional concerns
and/or specific disagrecments. PILAC supports the intent to ilmprove
the amount and quality of communications between states and among
affected parties. PIAC sees a regional symposium as having merit
in increasing awareness of the larger regional issues. The "key
groups' to be involved in the symposium should be given an oppor-
tunity to participate in the development of the objectives/goals

of the symposium so as to be of benefit to all interested parties.

PIAC also endorses the concept of a communications scheme to
involve the ORSANCO states in enerpy facility siting; perhaps

some combination of The CSG's recommendations for a central com-
munications channel, a communications forum, and a regional council.
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Ms. Anne D. Stubhbs
Mr. Russell BRarnett

April 29, 1982

PIAC understands the need to promote an open and effective com-
munications network--within each state, between the states, and
between states and industry--if HUCh information exchanges are
not already occurring. PIAC sees rrnr!a! benefits to all ince-
rested parties through a communic ﬁt”‘ﬁ“ mechanism which fosters
open dialogue between the various stakeholders involved in energy
facility siting.

Another of The C5CG's recommendations dealt with the states more
effectively utilizing the NEPA process. CGiven the pgeneral low
level of interest encountered by The CS5G for establishing new
procedures; the NEPA process effectively provides the avenue, in
an existing mechanism, for interested stakeholders to i
in the siting process and resolve siting issues. [If
tity believes a more active role is necessary in the : process,
then the NEPA process is a readily awvailable toel for purpose.
Federal regulations encourage federal, state, and local government
participation as well as public participation. NEPA provides
government and citizens with the ﬁ"pnrtunitw to come inside the
process without imposing additional costs on states by establishing
redundant activities and without causing delays in the siting process.
PIAC endorses the NEPA process; we see early good faith, involvement
by interested parties as being of benefit to all who cooperate in
the process, Early inveolvement in the process can shape the envi-
ronmental impact assessment so that it addresses the common con-
cerns of the interested parties and aids in the resolution of any
siting issues which arise between the stakeholders.

taln en-

An environmental mediation center was recommended by The CSG for
use by disputants in negotiating selected siting conflicts. The
facts developed during this study do not support the need for such
an organization. As The CSG indicates, only one multistate siting
issue has been litigated in the last five years. This is strong
evidence to demonstrate that a regional mediation center 1s not
warranted as ancother step in the siting process.

The CSG's final Tzcr”“urﬁn:icn to aave the states attempt
establish '"broad LeJu idate regions for future energy development
and avoidance areas’ ;nmJ.d be approached with caution. Siting ol
energy facilities is very specific and dependent upon facility
characteristics. Criteria will vary substantially depending on
the type of facility, its size, fuel utilized, etc. This
effectively determine the potential for an area's development
its exclusion. Identification of bread areas for potential deve-
lopment mav result in adverse impacts. Such a designation could

L)

will

w
[}
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cause land speculation, unnecessary concern by landowners, etc.,
without any apparent benefit to industry or the states. The
utility industry, for example, will still be required to conduct
its own siting review process to ensure that its oblipations to
ratepayers and stockholders are met.

PIAC would like to thank The CSG for the opportunities afforded
toe us to provide input into this study. TIf vou have any questions,
please feel free to contact me at (606) 255-1461.

Very Lruly vyours

¢
C ﬁ'ZI‘ ;f((”
Caryl M. Pfeiffor
Chairman, FPIAC
L}

CMP /dmn

cc: PTAC members
Leo Weaver, ORSANCO
Owen Lentz, ECAR
Fred Sener, PPSC
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ENERCY FACILITIES IN THE OHIO RIVER BASIN:

EXISTING AND PROPOSED



Appendix B: Propesed Energy Facilities

Scope of Proposed Energy Projects

[he Ohip River Valley is a prime site for energy develeopment.
With its water resources, fossil fuel reserves, transportation
systems, and large population, the Valley states will attract
energy projects. Already, 500 tons of coal are being mined annually
within the river basin, and 32% of the nation's bituminous coal
regerves remain to be mined. Fifty-five electric generating plants
with a combined capacity of 51,584 MW are now located along the
main stem of the Ohio. In addition, 21 units with a total
capacity of 23,352 MW were planned or under comstruction as of 1981.

Within the entire basin, feasibility studies have been com-
pleted for 114 projects. These projects, which are awaiting con-

struction, fall within the following areas:

PROJECTS PUBLICLY ANNOUNCED

FOR DEVELOPMEMT IN THE OHID RIVER BASIN
electric generators —— coal fired 11
electric generators -- nuclear 3
electric generators -- hydroelectric 25
coal liquefaction 11
coal gasification 12
coal slurry pipelines 2
oil shale 3
alcohol production 44
car sands 3

Total number of projects 114

The actual number of projects that will pass the feasibility
study stage to construction is unknown. Federal funds for a number

of the coal conversion, ©il shale and alcohel plants have been
restricted recently. The impact of these cutbacks in available

Federal funds will differ by the type of facility, past reliance on
Federal assistance, the financial status of the company proposing

the project, and the availability of alternative sources of loans.

Coal conversion, tar sand, and oil shale procjects may obtain assistance

from the U.5. Synthetic Fuels Ceorporaticn in the form of guaranteed
loans, price suppert or direct grants. Federal funding for alcohol
plants 1s doubtful at this time although several projects have
received federzl assistance commitments., COther facilities will be
forced to turn to traditional markets for financial assistance.



Future energy demands are difficult to project. Generally,
the number of proposed projects in the valley reglon can be expected
to ilncrease in response to population growth and increased demand
for coal based energy sources.

A review of projected energy siting patterns which explores
the degree of siting activity in each state provides some insight
into potential future multistate issues:

Illinois: The majority of the energy facilities are and

will continue to be located along the Illinois River. The
main electric load center for the state in Chicago (60% of
demand) ., The central portion of the state with its access

to the coal field and proximity to population centers and

cornt producing centers is where most future growth will occur.
The Ohilo River basin in Illinois is 1n the southeastern corner
of the state. This area has some siting restrictions includ-
ing sparse population, Il imited transportation, a national
forest, and susceptibility to seismic activity (New Madrid
Fault). Little development is projected to occur there
through the year 2020.

Indiana: Indiana's major energy load centers are in the
central and northern portion of the state, Additional sites
along Indiana's 45 mile Lake Michigan shoreline are unlikely

to be available for energy siting. Limited water resources

in the central portion of the state have required the electric
utilities to construct plants along the Ohio and Wabash Rivers,
transporting energy long distances to load centers. Future
growth will center along these two rivers.

Kentucky: The major load centers and desirable sites in

Kentucky are along the Ohioc River. A limited number of sites also
are avallable aleng major tributaries (e.g., Green, Kentucky
Cumberland). Future growth 1s expected to continue along the

Ohio River.

Ohio: The state's major load center is 1In northeastern Ohio.
Air quality restrictions along the Ohio River and Lake Erie
will limit the availability of future sites. New plants will
probably be built along majer tributaries, in adjacent states
where practicable, or at existing stations fwhich require off-
sets in non-attainment areas).

Pennsylvania: pirtshburgh is the major load center for the
western half of the state. Air quality problems and the con-~
centration of existing developments within the 40 mlle sectien

of the Ohic River within Pennsylvania will Ilimit the additional
siting of energy facilities. Water demands on the Monongahela
River may restrict the additlonal siting of any major water user.

West Virginia: West Virginia's load center is located in the
northern and central portions of the state. A numher of sites
along the Ohio and Kanawha River could accommodate future growth.



Concluding Observations

In half of the Ohio Valley states, proposed enerpgv facilities
are integrally dependent on the Ohfo River as a source of water.
Future development of energy facilities along the Ohio and Penn-
sylvania portions of the river is limited by alr quality restrictions.
However, operation of existing energy facilities in these states
will continue to generate interstate concerns with air and water
quality. Althouz’, the Illinois portion of the QOhio River Basin
is not projected to grow substantially, projects within other
portions of the state will have environmental (e.g., air) and socioc-
economic {e.g., labor market) impacts on the Ohio Valley. Energy
projects propesed in other states in the Ohio Valley, particularly
along the Wabash River, could have severe impacts in Illinois,

e.g., water quality and quantity.
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Appendix C

WORKING PAPERS

Energy Facility Siting Process and Interstate Cooperation

Regional Organizations: Their Roles in Communication, Planning
and Conflict Management

Central Communication Channel

National Environmental Policy Act

Mediation

Association of State Air Quality Officials
Analysis of Legal Institutional Arrangements

A Multistate Perspective of the Ohio River Valley



c.l ENERGY FACILITY SITING PROCESS AND INTERSTATE COOPERATION

Any instltutional arrangement for multistate siting issues must be compatible
with the existing siting process. A close look at siting procedure reveals the
roles of public and private sector groups, possible roadblocks to interstate
coordination and alternative mechanisms for multistate cooperation.

The siting process 1is often defined as those project development steps taken

leading to facillity construction. A general flow chart of the major steps
includes:

——

Establishment ' | Site | Permicting [ Coﬁstructisni
of project |, locatien » and site F_—%ﬂ
markets or need | 5 selectigqj review |

The state role is largely confined to the third step--site evaluation. The
function of state agencies in the Ohio Valley is not to select sites but to
approve or reject the site proposed by the developer using explicit criteria
defined by administrative and/or regulatory acts. The establishment of the
project market or need and the site location are the responsibility of the project
developer. Declsions made at each step are influenced by state, federal and local
regulations. (Appendix D Iincludes a partial listing of state and federal
regulations.) Failure to meet the requirements of any one of these regulations
may block project construction. During the site evaluation step, proposed
projects are reviewed to ensure thelr compatibility with the public”s interest.

Establishment of Project Market and Need

The initial decision for any energy facilicy is determining the need for the
praoject, a process which varies by energy facility. The need for synthetic fuel
facilities or refineries is determined by national markets, while energy
facilities such as electric generating and coal slurry pipelines respond to
regional needs and demands. With the exception of electric generating and nuclear
processing facilities, the open market determines a project’™s feaslbility--a
process with minimal public review.

The electric utility industry operates within a highly regulated environment.
Project feasibility hinges on the need for power within each utllity”s service
area——geographlc areas specified by legal boundaries. 1Utilities routinely
forecast 10 to 20 year energy demands within their service areas. Existing
facillities are evaluated against this demand to determine the need for additionmal
facilities. Projections of investor-cwned utilitles are submitted annually to the
Economic Regulatory Administration, U.S. Department of Energy through the area
reliability councils. The report (ERA-411) must include the following
information:
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) Peak load and energy requirement forecasts for each of the next nine
years.

® A tabulation of generating units for the next ten years, Including their
status, name, location, capaclty, and primary and alternate fuels.

. A map of the existing bulk power transmission network of the region and
projected additions over the next ten years.

™ A descriptlion of the adequacy of the bulk power transmission system under
the most recent summer and winter peak load conditions.

° Summary of regional ocperating policles and practices intended to assure
the integrity and reliability of the bulk power supply system.

® Description for each year over the next 11 to 20 year period, the
estimated peak demands and the resources whlch appear necessary to serve
that demand.

] Description of the capaclty to be added and the percent of the capacity
additions expected by hydro, nuclear and fossil-fueled.

These annual reports represent a disclosure of projections——they are not
plans or a commitment to develop or acqulre additional generating capacity. The
reports are filed with the public utility commissions of each state and provide a
base of information which states can use to anticipate potential multistate
problems,

Utility decisions to construct new facilitles are reviewed and certifled by
each state”s public service commission to ensure that an adequate supply of
reascnably priced electrical energy wlll be avallable to the citizens of the
state. Certification, usually Iin the form of a "Certiflcate of Convenilence and
Necessity" or "Public Need,” is required in Illinois, Kentucky, Ohio, aund West
Virginia prior to the commencement of construction. In Indiana and Pennsylvania,
project approval is needed before project costs are included in the utility™s rate
base. This may occur elither hefore or after construction begins.

Project need is often determined on a multistate basls. Service areas can
include two or more stateg and utilities from one or more states c¢an enter into
joint ventures to share the cost of bullding generating facilities. 1In the Ohio
River basin, nine of the thirty electric urilities (excluding municlpally owned
utilities) serving the region have plants in more than one state. A number of
facilities, including Stuart, Conesville, East Bend, Joppa and Clifty Creek, are
jointly owned by utilitieg In one or more states. Ten of the valley”s utilicies
are owned by holding companies (Allegheny Power System and American Electric
Power) whose decisions are made at a multistate level,

Since the creation in 1968 of the North American Electric Reliabllity Council
(NERC), utilities have increasingly interconnected under contract and pooled
generating capacitles. This allows them to augment the reliability and adequacy
of bulk power supply and to affect capital cost and cperating cost reduction
benefits by obtaining peak load electricity from Intertled systems with differing
peak load periods. The Ohio River wvalley states are located in three reglonal
reliability councils——East Central, Mid-Atlantic, and Mid-America Reliability



Counecils.

These electrical interties bind the states together. State agencles make
decisions that iwmpact citizens in their respective states and in adjacent states,
but little attention is given to these interties by state agencles or leglslators.
As a result, state officials lack information about the relationship of a
particular geunerating facility to the entire system. The laws and regulations
under which public review 1Is conducted often leads to parochial decisions. The
Kentucky Public Service Commission recently denied certification for a state
utility (Kentucky Power) to participate in the construction of a plant in Indiana.
This decislon was later reversed by the commission, but the reversal is currently
being challenged by the state Attorney General.

Site Selection

The selection of a site establishes the major environmental, social and
economic impacts of a facility. The social, economic and environmental tradeoffs
are determined by the interaction of these Iimpacts on the unique characteristics
of a the site. TFor example, an energy facility requires a certaln amount of land,
and the impacts associated with converting that land to a facility site depend in
part on the the current use cof the site.

In determining environmentally suitable and economically feasible sites,
reglonal and local physical characteristics as well as the type of facility must
be considered. No single methodology is satisfactoery for all types of sites or
facilities. The site selection process is developed by the project developer on a
case—by—-case basis but a high degree of commonality in the techniques and
parameters used exists.

Siting is an interactive screeaning procedure through which progressively
detalled criteria are applied untill the proposed siteos are identified. At each
step, the project developer makes a serles of Important decisions, with many of
the early decisions forming the framework for later decisions. The site selection
process generally occurs in five phases which can be defined as follows (see
Figure 1):

° Identify candidate region. Using exclusionary or "knock-out"” criteria,
conduct reconnalssance level study to divide region of Interest Into
general candidate areas.

. Identify potential sites. Develop list of potential sites. Consider
expansion at exlsting sites existing inventorles of developable sites,
and identify potential new sites. (May yleld 50 to 100 sites.)

° Select candidate sites. Narrow the number of potential sltes down by
using general criteria and “"fatal flaw” criteria.

° Select preferred and alternative site. Use detalled criteria and site
{nvestlgation to pare down candidate sites to a preferred site and one to
three alternmatives.

. Detailed site selection. Study sites in detall and cenduct preliminary
site layout, englneering and environmental analysis.
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A detalled description of the generic site selection process 1s provided
below, followed by specific modifications necessary for each of the various energy
facilities:

Identify Candidate Regions: The project developer identifies a broad
study area within which a facility mlight be built. Tt may be an electric
utility”s service area, state boundaries or a coal basin. Using a "rough pass"
screen, candidate regions within the study area potentially capable of supporting
a facllity are identified. For a major energy facility these candidate regions
may range from 50 to 100 square miles each. Typical criteria include proximity to
load centers or markets, proximity to fuel supplies, accessibility to multiple
transportation networks, availability of sufficient water supply, populatlon
density levels, general environmental quality and corporate policies. Constraint
mapping is a widely used technique for this initial screening. Limlting factors
which eliminate a region from further consideration are identified. For example,
a state park 1s quickly eliminated as a candidate region. Unce the candidate
region is iIdentified, little further effort is spent in ewxamining sites outside
these regions.

Identify Potential Sites: Within each candidate region, gpeclfic sites
capable of supporting the proposed energy facility are ildentified through a
reconndissance level screening. Site requirements, determined through conceptual
engineering studies, are typically compared to existing lnventories of developable
sltes. These include paper laventories of sites ldentified frowm published
reports, public records, individuals knowledgeable about the area, state commsrce
departments and Inventories of land controlled by the project developer or a
developer may identify additional sites for consideration. Typically 50 to 100
sites may be 1dentified.

Reconnalssance level criteria include sufficient acreage, applicable
state, federal and local regulations, water availabiliry and quality, mix of
transportatlon modes, topography, selsmic risks, compatible adjacent land use, air
quality maintenance areas and acceptable alr diffuslon and avoldance ol areas of

cultural, soclal or ecological importance. Criteria vary in lmportance depending
on the type of facility and the project developer. Alr quality, for example, K ls
less critical for a nuclear power plant than a coal-fired plant. Much cf the

informatfon in this screening is readily available from data collected by public
agencles or data previously collected by the utlility.

Select Candidate Sites: Sites which survive the reconnaissance analysis
are subject to more detalled analysis which 1ncludes an examination of "fatal

flaws"—-—- characteristics such as alr quality nonattalnment thatcan prevent project
development. Through a structured review and decision-making process, a
manageable number of potential sites are selected for lndepth study. Site visits

and limited field studies are often conducted during this phase.

Select Preferred and Alternative Sites: Using indepth site-level
studies based on field studies and literature surveys, a preferred and usually one
to three alternative sites are selected. Tradeoffs among the alternatives are
measured through a rank ordering of parameters which comblnes empirical measures
and Impressionistic values. The ranking scheme varies with each project, with
explicit criteria for judging the adequacy of the ranking process not always
available.
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Wich the evaluation of alrernative sltes comes the first opportunity for
public {nput. Under the regulations promulgated by the Council on Environmental
Quality (CEQ) public meetings are held for projects invelving a major federal
action. Scoping meetings allow the general public and public officlals to express
concerns. A Plan of Study (POS) is then developed, incoroporating comments made
durlng the public participation period.

Detailed Site Investigation: Once a site is selected, a detailed
baseline study of the site area 1s conducted, preliminary engineering design and
estimates of potentlal environmental impacts of the project are made and the EIS
study 1s conducted. Detailed investigations and evaluations focus on the primary
site, with investigation of alternative sites typlcally limited to analysls of key
data. (An exception is in Ohio where alternative sites must be studied
extensively.)The 12-24 month on-site investlgations focus on regulatory and
engineering requirements for plant construction outlined in the plan of study.

Once detailled site investigations begin, the developer makes a
substantial Iinvestment 1in the siting process and commitment to particular sites.
Companies must often purchase directly, lease or obtain options for the primary
and alternative sites. Detalled englneering is begun and selected pieces of
equipment are ordered. Project developers also begin to put together sufficlent
risk capital to finance the project.

Variations in the Site Selection Process

The site selection process described above is the basic process for electric
generation, synfuels, refineries and slurry pipelines. Specific modifications
occur for each type of facility.

¢ Electric generating facility: A utility”s service area traditionally
defines the study area, limiting the scope of candidate regions and the
number of Feasible slres. The interconnected nature of electric utilities
coupled with technological advances in transmission capabilities does
allow the study area to be expanded beyond the service area. Where
physical or economic factors prevent additional construction or generating
capacity In the service area,the utility may seek to locate outsgide its
gservice area. Companles Jolanlong together to construct a facility may
Include their collective service areas as the study area. Utllities often
have knowledge of potential sites within their respective service area
developed during previous siting studies. 1In some instances, they may
take an option on potential sltesto reserve these sites for future
development.

e Synthetic coal conversion: The study region for coal conversion plants,
often defined by a coal basin, 1s much larger than that of other types of
energy facilities. In the Ohio Valley area, this includes the seven state
Appalachian basin (Alabama, Tennessee, Hentucky, Virginia, West Vieginia,
Ohio, Pennsylvania), the three state Illinols basin {(Illineis, Indiana,
Kentucky), as well as the western and other coal flelds of the wvalley.
Proximity to a sufficient supply of economically priced coal is a major
criterion. These large areas allow greater flexibility in locating a
facility and create competition between the states seeking to attract a
project.
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e 0il Shale: The low yielding oil shales in the Ohio Valley and the cost of
transporting large amounts of rock restrict the size of the candidate
regions. Preliminary studies by the Buffalo Trace Area Development
District in Kentucky indicates that five miles 1s the economic limit for
transporting shale.

e Alcohol Fuel: Siting requirements for alcohol fuel facilitles are less
restrictive than those of other energy facllities, with availability of
the raw material or proximity to an industrial location being the major
criteria. Approximately one-third of the existing and proposed aleohol
fuel facilities are tied to existing distilleries.

e Coal Slurry Pipeline: The termini of a coal slurry pipeline are
determined by the market area and the source of mined coal. The routing
of the pipeline right-of-way 1s selected after identifying the orgin and
terminal points. Siting criteria include econmomic costs, current land
use, topography, and avoidance of sensitive areas. Construction of a coal
slurry pipeline is likely to raise a number of institutional questions
involving a multistate assessment. These include the interbasin transfer
of water and the granting of the power of eminent domain to a project
developer in one or more states.

e Petroleum Refining: Site selection for petroleum refining is market
oriented due to the higher cost of transporting finished products.
Refiners are most likely to locate along major transmission lines near
major metropolitan markets. Siting was once dependent upon water supply
and wastewater disposal considerations, but this dependence is lessened
with greater use of water recycling. Major mational pipelines serving the
Ohio Valley are not located adjacent to the Ohio River. New refineries
are unlikely to be located on the Ohio River, thereby reducing the
prospect of multistate concerns:

Slte Evaluation

With the selection of a site, the formal permitting process beglas.* This is
the most visible part of the slting process and the point at which multistate
issues usually are raised. Since formal interstate communication prior to permit
application is often non-exlistent or limited multistate conflicts seldom arise
until a permit application or a draft EIS 1is publicly released.

Problems attributed to site selection cannot be effectively resolved at this
late stage of the siting process. By the time permit review begins, project
developers have already made time and financial commitments to the preferred site.
Changlng sites or trying to ameliorate those lmpacts Integral to the site is
difficult. Developers may have expended years In investigating a specific site.
Much of the project engineering and design must be completed in order to submit

*Permits requested for major energy facilities are described in a background
paper prepared by the Task Force on Major Energy Facility Siting, State and
Federal Regulations Affecting the Siting of Major Energy Related Facilities.
(Cincinnati, Ohio: Ohlo River Valley Water Sanitation Commission, 1979).
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permit applications. Project developers cannot hold in suspension all of their
decisions up to this point. Decisions were made recognizing some degree of risk;
however, substantive multistate concerns requiring additional conditions to be
imposed on a project, if ralsed during the permit review phase, often create an
atmosphere antagonistic to negotiation or reconciliation.

Multistate concerns with a proposed facility must be accommodated at a time
and in a forum which allows wmeaningful impact upon the decision-making process.
This 1s 1likely to be after the gite has been selected, but as early as possible in
the site evaluation process. With early Iinput, the project developer can better
project and understand potential issues with sufficlent time to respond to
legitimate concerns. The appropriate forum is the host state”s permit review
process. Input from adjacent states can provide important information to
declsion-makers. The risk of disapproval or delay in permltting can be reduced if
nultistate concerns are sought and considered by the project developer prior to
the permit veview process.

Observations of the permitting phase and 1ts implications for multistate
issues are discussed below:

Interstate Coordination

In the Ohio Valley states, most statutes establishling the regulatory
framework for siting refer to interstate cooperatlon. Typical is Ohio”s Water
Pollution Control Act, Section 6111.03 (b) which states that the Department of
Natural Resources shall "advise, consult, cooperate with other agencles of the
state, federal government, other states and interstate agencies™ in permitting
water discharges into state waters. Implementatlon of this authority has been
sporadic since state agencies have little incentive to systematically consider
other states” concerns.

Some cooperation does occur. Permit application data are exchanged through
luterstate agreements mandated under the State Implementation Plan (SIP) of the
Clean Alr Act and the National Pollutant Discharge Elimination System (NPDES) of
the Clean Water Act. The effectiveness of these exchanges 1s hampered by limited
staff and monetary resources to review another state”s permits adequately, uneven
participation by the states, revliews limited to air and water data and
insufficient informatlon to evaluate regional issues.

A comprehensive data exchange system between the states would not solve the
problem of limited staff and budgets or the tendency for state officials to be
preocccupied with theilr own programs. Typical of these pressures is the comment
that "we have enough to do without getting involved in projects located in another
state or trying to evaluate what Ilmpacts a facility in our state would have on
another state.”

Without Interstate agreements on exchange of permit data, project information
is usually exchanged through informal and ad hoc informational requests, public
notices and evidentary hearings for permit applications. Most state permitting
procedures provide for public notice and public hearings upon requests. Another
state could participate in this process but the scope of state reviews are
limited. TImpacts Iin other states may or may not play a significant role in the
permit decision—making process. Differences in state roles in energy siting also
hinder multistate cooperation. States with minimal Iinvolvement 1n siting wmay lack
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sufficient Information or in-house expertise to respond to inquiries or share
information requested by other states. Administrative Procedure Acts also differ
among the states, wlth public notices or public hearings not required for some key
permits. For example, Pennsylvania does not require a public hearing for the
Public Utility Commission”s certification of a power plant nor does Xentucky
require any public notlce prior to issuing water withdrawal permits. When
hearings are held, thelr location at state capitols and the use of multiple
hearings for a single project can discourage input by another state,
Adninistrative rules requiring participants to be formal Intervenors also limit
the opportunity for affected states to offer comments which might pinpolnt future
problems. Such informal and permit review contacts seldom lead to ongoing
cooperation.

Intrastate Coordination

No single state agency 1s responsible for analyzing all aspects of energy
siting and development. The Ohio Power Siting Board is responsible for approving
proposed electric generating facilities. With this notable excepcion, Ohioc Valley
state governments are organlzed by functional areas. With specific statutory
authority granted to each agency, 1its reviews and decisions are usually limited to
a specific functional area. (Table 1 1s a partlal 1ist of state agencles
responsible for some aspect of energy facility siting.) Consequently, the
Valley”s resources are reviewed from different and often contradictory mandates,
Energy or development agencles mandated to assure econcomic growth and sufficient
sources of affordable energy may promote pelicles contradicrtory to those of
environmental agencics charged with attaining and maintaining clean alr and water,
This fragmentation often leads to comnflict, duplication and delay In permit
reviews.

In-state coordination of agencles with contradictory mandates is difficulc
especially 1f no consensus exlsts on the state”s energy or natural resource
policies or the significance of a proposed project”s lmpacts. Agency officials,
unsure of their state”s position, may be reluctant to coordinate their activicles
with agencies in other states.

States attempt to resolve internal coordinatlion problems Chrough
organizational reform and improved procedures. In Ohio, all responsibility for
electric power plant site reviews 13 delegated to the Power Sitling Board which is
composed of the heads of the Public Utility Commilssion, the Eanvironmental
Protection Agency, the Department of Health, the Department of Development and a
member from the general public. 1In other states, consolidated departments bring
together the administration of various environmental programs. In Indiana, the
Environmental Management Board is responsible for formulating statewlde pollution
control and development policies.



TABLE 1
STATE AGENCIES AND COMMISSIONS TYPICALLY

INVOLVED IN ENERGY SITING PROCESS

Environmental Protection Agency
Board of Health

Department of Environmental Resources
Alr Quality
Water Quality/Water Resources
Solid Waste/Land/ Pollution Control

Department of Natural Rescurces
Water Resources/Dam Safety
Soil Conservation

Department of Transportation
Highways
Aviation
Water Resources
Department of Nuclear Safety

Department of Energy

Public Utility Commission
Power Plant Siting Board

Department of Commerce
Labor and Industry

Development

Housing, Building and Construction
Fire Marshall
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Procedural mechanisms are also used to coordinate state activities in siting.
Illinois and Kentucky have created coordinating task forces of key state
policymakers to develop comprehensive programs for addressing issues associated
with coal conversion industries in those states. Illinois employs a jolnt review
process to coordinate state reviews of major energy facilities. Appendix D.5
lists coordinative techniques being implemented 1n the Ohio Valley states.

Diverse declsion-making processes between the states hamper interstate
cooperation and coordination efforts. Successful interstate cooperation is likely
to require improved Intrastate coordination. Differences among states”
organization of environmental programs result in the absence of corresponding
agencles among states. The Ohlo Power Siting Board has no corresponding single
contact in the other states. Similarly, coordinating states” water resource
Interests can require contact with one to three agencies in each state.

Federal Role

Federal agencies have basic responsibilities for energy siting decisions.
The federal government has preemptive regulatory authority for nuclear power
plants under the Atomic Energy Act of 1954, hydroelectric facllities under the
Federal Water Power Act of 1920 and the interstate sale of electricity and natural
gas. Permits may be required from several agencles for other energy facilities.

A number of federal environmental laws set minimum envircnmental criteria
which are enforced by the states with federal oversight. These include the Clean
Alr Act, Clean Water Act, Surface Mining, Safe Drinking Water Act and the Resource
Conservation and Recovery Act. Minimum standards provide a degree of uniformity
among the states but major differences occur when these standards are not
uniformly administered. Compounding the coordination of federal roles is the
division of the valley states among three federal adminlstrative regions (Region
IITI - Philadelphia, Region IV - Atlanta, and Region V - Chicago) and three Corps
of Engineer Districts. Differences in interpretation of federal statutes and
regulations by the federal regions are not uncommon. Regilon IV of EPA classifies
alcohol plants as a major stationary source (chemical process plaant) subject to
PSD review, but Regions III and V do not. State officials argue that greater
conslstency between thesgse regions is an essential step for effective interstate
cooperative efforts.

Like the states, the federal government organizes programs on a functional
baslis, with no single spokesman to speak for the federal position or to resoclve
interagency conflicts. An exception is the Environmental TImpact Statement (ELS)
process promulgated under the National Environmental Policy Act (NEPA). New NEPA
regulations require early scoplng meetings to identify issues of concern,
alternative site analysis, an examination of cumulative impacts and an assessment
of the long—-term impacts of the proposed project. The lead federal agency
regponsible for writing the EIS differs by the specific project, with the lead
responsibility frequently assigned to the U.S. Environmental Protection Agency,
Corps of Englneers, Rural Electric Assoclation, Nuclear Regulatory Commissicn,
Farmers Home Administration, or Department of Energy.

Despite NEPA"s broad authority and potential for ildentifying conflicts and
facilitating coordination, most states place little emphasis on the EI5 for state
decision-making. This iIs due in part to the volumlnous paper exerclses conducted
in the past, minimal state involwvement in document preparation, irrelevance to
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state information needs, and timing difficulties between EI5 completion and state
permit decisions. 1In spite of these problems, the NEPA process as an
institutional mechanism is a potentially powerful means of addressing multistate
issues of concern.

Local Government Framework

In the six valley states, thousands of local governmental units are involwved
in the siting decision process. All of the valley states are strong home rule
states, granting local governments land use powers that affect the basiec decision
on plant location. Infringement on local authority is politically difficult.

Local governmental units also have a lead role in solving the many
socloeconomic and environmental problems associated with energy siting. In some
cases, issues which transcend state lines may not result in problems between the
two states but do create interstate local concerns and conflicts not shared In the
state capitols. Such problems will likely require local governmental actiom.

Any interstate mechanism should include some local governmental participation.



C.2 BEGIONAL ORGANIZATIONS: THETIR ROLES IN COMMUNICATION,
PLANNING, AND CONFLICT MANAGEMENT

Regional organizations are popular vehicles for states to band together to
address mutual concerns. The forms have varied: voluntary associations of
elected or executive state officials, statutorily created state-federal
commisslons and state-federal compacts populate the multistate reglonal arena.
Thelr purposes are markedly similar--to improve coordination among memhers on
state and/or federal policies, plans, and programs which affect the member states.

The effectiveness of these various regional organizatlons remalns open to
question, The recent demlise of Title II river basin commlsslons and Titcle V
economic development commissions, the unsettled future of the Appalachian Repional
Commission, current tensions in the Delaware River Basin Commission, and
reassessments of varlous governors” assoclations sugpests that reglonal
organizations are not the sole answer to the goal of multistate and
intergovernmental coordination.

In her examinatlon of state~federal and federal-reglonal organizations,
Martha Derthick offers general observations about the formation of reglonal
organizations. She argues that reglonal organizations are best suited to respond
to particular problems or needs which can be lsolated on a reglonal scale or which
are peculiar to am economic, soclal, or natural unit. In and of themselves,
regional organizations do not address problems of coordination and
centralization.® The experlence of the past decade, when regional efforts
flourished and federal and state organizations proliferated, seem to support this
conclusion.

While regional organlzations may not be the lnstitutional arrangement most
sultable to problems of multijurisdictional coordination, their experiences offer
insights Iinto the conditions and characteristics conducive to effective Iinterstate
and/or state—federal interaction. Specifically, certaln structural and procedural
characteristics may contribute to or constraln the effort rto address mulcistate
1ssues. While a partlcular structural or procedural arrangement may be assoclated
with a partlcular organizational form, it is possible to examine these structural
and procedural characteristics separate from the organizational form. Through
such an examination, it is possible to identify those structural and procedural
attributes which may contribute to the three activitles of concern te this study-—
nacmely communication, regional analysis, and conflict management.

What follows i1s a summary of the structural and procedural characteristics of
selected reglonal organizations which contribute to or constraln the objectives of
communication, planning, and conflict management on a multistate level. These
observations are drawn from an informal examination of several reglonal
organizations. The assessment is not a complete analysls nor an evaluatlon of
these organizations. The objective 1is to identify those internal characteristics
which contribute to or constrain the members” ability to achieve multistate or

nizations of the
74, pp. 224-230.

*Martha Derthick, Between State and Nation: Regional Orga
United States., (Washington, D.C.: The Brookings Institute, 19
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state~federal coordination. The goal is to develop iInsights into those key
attributes which, regardless of a particular organizational form, are critical to
any multistate Iinitiative.

The observations are drawn from iInformaticn compiled from literature reviews
and personal interviews with staff and principals of reglonal organlzations. A
core set of questions were designed to obtain information about the following:

events leading to creation of o wultistate organization

primary purpose and changes over time

membership: jurisdictional and functional representation

basis of authority

major substantive issues and changes over time

organizational structure, staff capacity, declision-making procedures
funding sources

. s ® o 2 8 @

The organizations surveyed were selected to provide a cross section of
organizational types, formal authorities and purposes. Particular effort was made
to include informal, voluntary, and statutorily created organizations to allow
consideration of the importance of forwal structure and autherity to the
activities and methods of the organization. The organlzation ceontacted include:

Interstate Coal Task Force (LCTT)

Governors” Conferences: — New Kngland, Midwest, Southern, Western

New England States Coordinatling Air Use Management (NESCAUM)

Western States Water Council (WSWC)

Coalltion of Northeastern Governors (CONEG)

Western Governors” Policy Office (WESTPO)

Southern Growth Policies Board (SGPB)

Title II River Basin Commlssions (New England River Basins Commission,
Ohio River Basin Commlission

Southern States Fnergy Board (SSEB)

Western Interstate Energy Board (WIEB)

Ohlo River Valley Water Sanitation Commission (ORSANCO)

Delaware River Basin Commission

Susquehanna River Basin Commission

Communication and Regional Organizations

Effective communication on public issues and problems is a highly complex and
frequently cumbersome process. When communication involves parties in more than
one state, the design of effective channels is even more difficult. The creation
of regional organizations or networks is one possible approach to facilitating
routine communication among state officials.

Direct and continucus communication among state officials on issues of mutual
interest is the most frequently stated objective and activity of regional
organizations, regardless of the issue or officials involved. Both elected
officials and program offlicials have banded together to share broad ranging or
narrowly specific concerns. Gubernatorial assoclations are typically created and
structured to provide a forum for wutual discussions and jolut decisions on
general and specific iIssues. Organizations of program officials focus on specific
substantive areas of concern.



Several observations can be made about the manner in which reglonal
organizatlons relate to the source, receiver, channel and message aspects of
conmunication:

Regional forums provide a flexible and interactive channel conducive to
immediate feedback. They are valued for the opportunity for direct
contact and exchaunge of views on general as well as specific toplcs. The
Western States Water Councll provides an opportunity for state water
resource officlals to discuss water allocatlon issues, Section 404 and
constructlion grants. They contribute to information sharing and
education of the members on national issues at the national level as well
as specific concerns of Individual state members. The sharing of
concerns and perspectives 1s recognized as valuable even if no formal
decision or action on a specific issue is undertaken. The lack of action
elther due to lack of authority or lack of coansensus is not the sole
measure of effectiveness in communication.

Regional organizations are typically composed of individuals of similar
perspectives, concerns, and respeonsibilities. With few exceptions,
elected officlals and state program officials have separate
organizations. State-federal commissions aand compacts such as the
Delaware and Susquehanna River Basin Commissions and Ohlo River Valley
Water Sanitation Commission provide for communication with federal
agencies. State created policy organizations such as the Coalition of
Northeastern Governors and the Southern Growth Policles Board include
representatives of the private sector.

Routine, face-to-face contact assoclated with reglonal organlzations
encourages ongoing communication among principals such as governors and
agency directors and those reporting to them. The organization provides
a catalyst for routine, noncrisis oriented interaction.

Reglonal organizations emerge from shared interests as well as conflicts.
Economic development was the catalyst for CONEG and the Southern Growth
Policies Board: emnergy concerns led to creation of SSEB and WIEB; common
{nterests in water management, planning and allocation disputes lle
behind the emergence of the Delaware Rlver Basin Commission and the
Western States Water Councll. Specific interstate disputes are seldom
discussed formally by the organization. However informal, direct
interaction among individual members is recognized as a valuable spinoff
of the regional forum.

Depending on the membership, communication may be primarily policy
oriented (governors” associations) or program and regulatory 1n focus
(WSWC, NESCAUM). Program officials” forum are more likely to combine the
two categorles of interests.

Organizations such as the Ohio River Valley Water Sanitation Commission
and the former Title II and Title V Commissions whose primary purpose
goes beyond coordination or information sharing benefit from the regular
contact provided by the organization.

Regional organizations are frequently confused as consisting of a permanent
staff rather than the key principals. This misconception frequently results in
antipathy to staffed organizations, but it is important to assess how well states
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benefit from interstate, ongoing communication without third party staff support.

Several observations can be made based on the experience of existing
multistate organizations.

1. Communication and coordination can be carried out with a small core
administrative staff to handle meetings, agendas and loglstics of interim
communication. An example is the Southern Governors™ Assoclation. When a
substantive focus or anmalytic capability is added to the communication and
coordination function, a small core staff, but with slightly more "capability”
then one serving a strictly administrative role, can sufflce. The capabllity to
promote, facilitate, or undertake substantive analyses can often be lnitiated by a
core staff working closely with state expertise.

Even when state staff provide substantive expertise, a regional staff Is
better able to gynthesize and pull the regional commonalities from individual
state data and perspectives. States are expected to act in their own self
interest, with reglonal commonalities pulled together through a forum and third-
party staff. The Coalition of Northeastern Governors, Western Interstate Energy
Board, Southern 5tates Energy Board, Western Governors® Conference, Western States
Water Council and WESTPO have tegional staff ro complement iandividual state
expertise. Overall, separate core staff capability appears to be an lamportant
component of effective poliecy and program coordination and communication. While
it may be too soon to judge the Interstate Coal Task Force, 1ts informal approach
relying, upon loaned staff from the state agency chalring the task force, suffers
from an Iinability to sustain members” interest and participation.

2. Where coordination and communication cccur among state officials with
detail knowledge of programs and i{ssues, the core staff must have sufficient
knowledge to serve as effective and credible facilitators. When the information
communjicated is primarily technlecal or praject specific, procedures to notlfy
members and to exchange information may be adequate., When the objective is
coordination of regulations, policies or programs, a forum for direct Interaction
to encourage, initiate, and sustain coordinative activities may be needed. A
small staff may lack the capability to undertake analysis or propose options but
it can facilitate direct interaction among Interested parties.

3. Communication and coordination can occur on an ad hoe, Iinformal and
direct basis without benefit of a third party arrangement, vet some drawbacks
exist. Ad hoe, informal communication 1s usually reactive to problems or crises;
it is likely to occur late in the resolution process when agreement is difficult.
Direct meetings among dilsputants lack the neutrallty which a third party
organization offers, both in terms of who calls the meeting and initiates the
interaction. [Informal communication is less likely to continue once a specific
problem Is resolved.

Planning and Regional Organizations

Reglonal analysis draw upon state and federal data and plans. Its
effectiveness in developing a multistate perspective requires a distinct
"regional” capability with sufficient autonomy and reglonal perspective in
analyzing individual state priorities and plans. Regional analysis may be carried
out by staff of a "third party” regional organization. It may also be contracted
out or undertaken as a jolnt, collaborative effort among states and federal
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agencies. Some capability is needed to define the reglonal research gcope and
agenda and to monitor the progress of the planning efforc,

The frustrating legacy of "planning without implementation” points to the
value of integrating planning with decision-making. It also points out the
difficulty of carrying out regional planning and management when the process 1is
too closely controlled by members of the reglonal organization. When an
organization limits its regional analyses to a review of state plans or simply
Incorporates state or federal plans as its comprehensive planning, it falls to
identify or focus attention on interests of the region as a whole.

The size and type of staff needed for regionmal analyses or reglonal actlon
varies. When specific plans or project applications are being reviewed, a
significant staff effort is required to review, dlgest and analyze the greater
magnitude and detail of information provided. For example, river basin
commissfons with planning responsibilities had a more substantive, detailed review
function placed upon them than have regional organizations concerned with policy
analysis. The greater level of effort in planning and regional review is required

regardless of whether it is carried out by a third party staff or by staff within
an affected state.

Conflict Management and Regional Organization

The history of reglonal organizations” role in conflict management is mixed.
No particular organizatlonal form is precluded; vet no organizational form is
guaranteed successful in resolving conflicts, even if it has formal authority.
The desire for accountability--a strong Ingredient in a democratlc system——makes
It difficult for a intergovernmental organlzatlion to act in the ahsence of
consensus.

While regiomal organizations do not have a successful track record in
resolving major policy, program or planning conflicts, they do contribute to
conflict management. Organizations have grown out of interstate conflict and
interstate commonalitles. The Western 5States Water Council and WESTPO grew out of
differences among states which perceived their muotual interests and
interdependence In spite of differences. The Southern Growth Policles Board and
CONEG grew out of strongly perceived regional interests vis-a-vis other regions
and federal actions. Common to both origins is the perceived need for a forum,
backed by substantive information, where the common interests and divisive lssues
can be discussed in a ratlonal matter.

A teglonal prganization provides a third party neutral forum where ideas and
lnterests can be aired, discussed, and debated. Education through informal
contact or through substantive analysis is a valuable part of the Interaction. A
forum for exchange of views and information is a valuable contrilbutlon to both
voluntary and statutory organizations.

Voluntary organizations tend to include only states with a primary focus on
policy issues. At times, policy concerns invelve specific program and technical
issues such as cost sharing for water projects and air quality program regulations
and standards. Whether they represent governors, leglslators or executive agency
personnel, a keen appreciation exists of how far regional action or initiatives
can be pushed. This sensitivity to differences among members 13 accommodated in



gseveral ways:
¢ a declsion is made not to place an issue on the agenda;

° procedures are developed to protect individual mewmber”s Interests on
gensitive issues;

] agreements evolve to allow the forum to be used to accommodate
subregional concerns;

™ the focus remains on shared regional policy issues, with strong state
differences handled at another lewvel and through other channels (e.g.,
technical or program level and the Congressional arena).

Members are aware that such assoclations are coalitions based upon common
interests. Since decisions are not binding, efforits to force a consensus would be
fruitless and detrimental to the educatlonal value of the forum.

Statutorily based organizatfions have broader authority to act with varying
degrees of binding autherity. The river basin commlssions have weakly enforced
conslstency provisions; the Ohlo River Valley Water Sanltation Commission has
enforcement authority for waler quality. However they share many of the
difficulties ¢f the voluntarv associations when faced with disagreements among the
membership. Title TI river basin commissions used the consensus rule,
Tmmobilized 1f members sharply disagree, they still served a valuable education
and informational forum which wost states have seen fit to continue on a trial
basis. Regional organizations created by a compact are not immune from conflict
which undermines the formal planning and management programs. The Delaware River
Basin Commission was unable to carry out its Tock”™s Island Management Plan. Such
conflict threatens the contlnued wiability of the organization i1f member states
refuse to contribute required financial support or recognize the multistate
concerns when deciding on in-state activities. 1In spite of the presence and
active role of the Delaware River Basin Commission, litigation between members I1s
not ruled out. Conflict 1s most apparent and difficult in those compacts whose
respongibilities involve management authorlty and speclfic project reviews or
development

In summary, both voluntary and statutory reglonal organizations face the
dilemma of structuring a consensus—forcing procedure within an organizational
structure designed ro ensure accountability to the member parties. Formal
authority bto act is no substitute for the capability and will to act. The fact
that the states coatloue to participate In these organizations suggest that they

do have some utllity for communicatlion and coordination; namely as an
Informatrional forum for direct interaction and for development of reglonal
analysis. The value of the forum is direect to the states. By participating in

reglonal organizatlons, states are oot rellnquishing any right to act in their
self-interest or Lo seek other avenues such as the courts or Congress for dealing
with disagreements. A separate forum [s used for resolving conflicts, with the
reglonal forum directly or indirectly providing opportunities for disputants to
meet and discuss differences. Through such informal contact or through
substantive analyses, the state’s perception of what coustitutes its "self-
interest”™ may change.
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C.3 CENTRAL COMMUNICATION CHANNTL

Early and Open Communications

Communication among states and project developers is an important step to
resolving concerns raised by the siting of major energy facilities. Efforts to
communicate before a preferred site is identified are fraught with obstacles,
Competition between the states as well as industry”s understandable reluctance to
raise controversy over alternative sites that may never be selected work agalnst
open communication during this phase. The timing of communication 1s important.
Communication during early site evaluation allows all stakeholders——the host
state, affected states, Industry and cltizen groups——to identify, understand and
act on their differences while facility plans are still flexible.

Open communication, requiring a high degree of trust and respect, is
essential. A recent study by the General Accounting Office,* identified a number
of potentlal benefits to early and open communication. These include:

e reductions in uncertalnty regarding the acceptability of proposed projects;

e savings in time and money spent on revising unacceptable environmental
studies;

e smoother, more efficlent regulatory reviews due to early participation of
regulators;

e improvement of credibility and understanding among stakeholders;

e ninimization of costly and lengthly regulatory and judlcial proceedings
when issues are raised later in the evaluation process.

Though many federal and state regulations provide opportunities for open
communilcation, only a few energy project developers in the Ohio River Valley have
used early comaunication techniques for state and local concerns. The major
limitations to any such process include identification of all stakeholders, lack
of state participation prior to permlt application, state reluctance to
incorporate out-of-state input into the final decisions and costs and potential
delays associated with communication processes.

The task of identifying all stakeholders is particularly difficult when
several states are involved. A project developer may lack established contacts
and communication channels in adjacent states. State officials usually know thelr
counterparts in adjacent states but may be unaware of other potentially interested
state officials. A roster of state officials and contacts potentially concerned
with energy facilities would be useful. Given the complexity of siting issues, it

*General Accounting Office, The Federal Government Should Encourage Early
Public, Regulatory and Industry Cooperation in Siting Energy Facilities )
(Washington, D.C.: U.S- Government Printing Office, EMD-82-18, November 13,
1981}, pp. 2-3.
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could include every state agency and still not include other potential
stakeholders such as local governments, citizen groups, and other public interest
groups. In short, a central communication channel capable of identifying for any
project the potential stakeholders in other states is a valuable aid to smoothing
the siting process on an Interstate basis.

State regulatory agencies often react to proposals rather than participate in
private sector plamning processes, but the complexity of major energy siting
issues has led a number of states to participate early in the planning process
through preapplication meetings, informal conferences and scoping meetings. With
multistate concerns, the need for early participation by affected states 1s even
greater.

Direct communication between the affected states and the project developer on
an informal basis can often eliminate many mlsunderstandings that raise multistate
concerns. However, industry”s attempts to communicate with state regulators prior
to the permit applicatlion stage have often been discouraged, with participation
often delegated to junior staff who cannot credibly interpret agency polilicy or
commit the state to action.,

Central Communication Channel

Communicating with officials in other states can be simplified and cost
effective 1f access 1s available through a central polnt. Multistate effects of
energy facflities are not limited to environmental concerus, but their regulatory
role gives state environmental officials an awareness and direct role in
addressing many of these concerns. Policy level environmental officials are a
central point at which potential mulristace issues can he identified and
communication channels initiated between the project developer and appropriate
stakeholders in the affected states.

The Ohio River Valley Water Sanitatlon Commission (ORSANCO) 1s an existing
states” organization with the ability to to serve in a central communication role.
The ORSANCO Committee on Energy Facility Sitlng 1s a nucleus for an informal
channel to identify potential stakeholders In affected states, to identify and
discuss multistate effects of proposed projects and to initlate appropriate action
to address states” concerns. The key to its effectiveness is {its membership, its
authority and legitimacy among states, 1ts flexibility in acting on individual
projects; and its orlentation toward regional problems.

Although water pollution is the chief concern of the Commission, Article VIII
of the compact states that the Commission address related concerns affecting water
quality, including land and energy resource use, solid waste management and
population shifts. The authority of the Commission to address these other
concerns directly may be limited by Article IIT of the Compact which requires
legislative approval for addirional powers. The use of an ORSANCO committee to
facilitate interstate communicatlon is consistent with the intent of the compact,
particularly since major energy facllitles may generate significant water resource
concerns.

The primary purpose of the commlttee would be as a two-way communication
channel between the project developer and stakeholders in other states and between
the host state and these stakeholders, thus encouraging a multlstate perspective
to project development plans and evaluation. When the multistate effects are
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minor or strictly environmental, individual committee members can indicate many
multistate concerns and Initiate cooperative actions to address them. When the
effects are more far reaching, committee members from the‘'affected states can
identify potential stakeholders in each state or provide information useful to
final project evaluation. Such Information can include data on resources in ether

states, or pollution control technologies employed at similar Ffacilities {n the
region.

The ORSANCO committee would not act as a Formal conflict resolution mechanism
but would encourage a conciliatory atmosphere through anticipating conflicts. Its
gtatus as an established organization with regular interaction is an advantage in
initiating action to resolve emerglng conflicts. The committes can play a limited
mediation role through peer group review. The commictee membership should include
state policy officials with authority to speak for the state environmentcal
concerns and te initiate state actions. In Illinols, Indliana, Ohlio, Pennsylvanla,
and Kentucky, the lead environmental agencies are headed by the ex—officio
Commission members. In West Virginia, where environmental program
responsibilities are distributed among several state agencles, representatlon
might come from the Governors”™ Office on Economic and Community Development, the
lead coordinating office for energy faciliries. The committee can be chaired on
an annual rotating basis. The costs of the committee would be minimal (likely
under $10,000 per year) and as a standing committee, it would be funded through
Commission dues.

Scenarios for Committee Operations

The committee can meet at the call of the chalrman upon request of a project
developer or any member to discuss any proposed energy facility In the Ohia River
Basin. Commission staff can periodically contact members of the DRSANCO power
industry and public interest advisory committees and other sources to determine
the status of proposed facilities. When possible, wmeetings can colncide with
ORSANCO Commission meetings.

Consistent with its central communication purpose, the committee can operate
informally, with the objective of any meeting being to provide all members a
common base of information about proposed projects. It would have oo formal
review authority or role. Prior to any committee meeting, the chairman is
responsible for having a brief synopsis of the proposed project prepared and
circulated among committee members., The project developer should be Invited and
encouraged to participate in any committee meetings.

For a thorough understanding of basin-wide environmental problems, the
committee needs access to information on existing and long-range plans for energy
developments. This includes the ERA-411 plans submitted annually by electric
utilicties to the Federal Energy Regulatory Commisslon, natural resource data,
population projections and other pertinent data. The committee can conslder
mutual environmental or administrative problems. Jolint meetings with the Power
Industry Advisory Committee, East Central Reliability Council (ECAR), or other
reglonal groups representing energy developers can aid the committee in
identifying long-term problems and establish communication channels with industry.
Similar meetlings with representatives of local governments and public interest
groups can uncover potential multistate concerns and stakeholders.

Committee action on proposed projects can be flexible. Where multistate
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concerns are minor or specific to a single area, the committee members can suggest
mitigative actions or refer the concern to the appropriate agency in the host
state. Potential ‘stakeholders in each state can be identified with the
information made available to the project developer. Committee members are
responsible for working with potential stakeholders In their individual states in
a manner appropriate to that state”s policies, laws and regulations.

1f multistate concerns are significant, the committee can encourage the
individual states to form an informal task force to resclve their respective
concerns. Such a task force, with the project developer as a member, can meet as
part of the NEPA scoping process. The task force should define its purpose, the
concerns it is addressing, time frames and type of expected output. Where
possible, its discussions and informal negotiations should be completed prior to
permit hearings. Informal negotiation among stakeholders during the early siting
phases offers some legal protection to the host state or developer should
litigation oceur. Late entry into the negotiating process when an opportunity for
earlier involvement is available is prounds to request dismissal of a complaint
for laches-—an equitable doctrine stating that a suit be dismissed 1f the suilter
so delays in bringing the action that the action is unfair to the other side.

The Committee can also encourage informal arrangements for affected states to
participate directly in the host state”s permit evaluation process. Ohio is the
only state in the Ohio Valley with specific authorlzation to "make joint
investligations, hold joint meetings within or without the state” for electric
power plants (Ohio Revised Code Sec. 4906.14). The legal right of states to enter
into informal agreements can be inferred from the enactment of a version of the
Commission on Interstate Cooperation Act 1n each state. This Act states in part
that the Commission 1s "to endeavor to advance cooperation between thls state and
other units of government whenever it seems advisable to do so."

Participation in another state”s permltting process involves several
problems, including the lack of incentive for the host state to place much weight
on the councerns of another state and the manpower commitments required for
multiple permit hearings. These problems can be minimized if the permit process
is streamlined and maximum Interaction occurs prior to formal permit application.
Individual states, acting through the committee can provide data on wmultistate
impacts and can request a state” s permit coordinator to make jolnt investigations.
If informal agency efforcts are insufficient to provide access to another state”s
evaluation process, committee members can request the assistance of their
governors in initlating cooperation In the evaluation phase of siting.

State permit processes can facilitate the particlpation of affected states in
project evaluation. Kentucky, Tllinois and Pennsylvanla have intra-departmental
permit coordination processes that can accommodate input from other states. For
major energy projects, the secretary or director of the Kentucky Department for
Natural Resources and Eanvironmental Protection and the Illinois Environmental
Protection Agency can establish an intra-departmental task force to expedite and
coordinate permit review. Pennsylvania coordinates its reviews through substate
regional offices. Upon request, West Virginia”s Economic and Community
Development Office assists energy applicants In obtalning permits and where
necessary can lntervene to resolve conflicts bhetween an agency and developer. In
Illinois, Governor Thompson established by Executive Order in April 1981, a joint
review process for major non-nuclear energy Facllities. This voluntary activity
streamlines the permitting process by encouraging local, state and federal



agencies to plan a coordinated review schedule early in the siting process.
Department of Energy and Natural Resources is the lead agency responsible for
developing a coordinated review plan, with information and scoping meetings held
prior to agency reviews. Multistate concerns presented by affected states at this
stage allow Illinois officials and the project developer time to address them.

The
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C.4 NATTONAL ENVIRONMENTAL POLICY ACT

The National Environmental Policy Act (WEPA) is an existing federal mechanism
capable of serving as an effective communication forum for identifying multistate
siting issues, for incorporating a multistate perspective in siting decisions,
and, to a limited extent, for resolving multistate conflicis. Section 102(2)(C)
of the Act requires that federal agencles prepare Environmental Impact Statements
(EIS) on major federal actions signiflicantly affecting the environment. Access to
the process is available to all stakeholders—--federal, state and local
governments, citizens and industry. The process is flexible encugh to address a
wide range of toplcal areas-—-envirommental, soclal and economic 1ssues. States
can indirectly influence siting decisions in other states by presenting evidence
to federal agencies on the multistate impacts and issues of a proposed facility.
Where the effects are uanknown, states may request a study to determine the nature
and scope of potential effects. O0On the basis of the evidence collected, federal
agencies make their decisions on the compatibility of the proposed project with
its surrounding environment.

Communication and coordination occur during the preparation of the
Environmental Impact Statement. The lead federal agency often acts as the link
for communication among the affected states. Through early public meetings called
scoping meetings, the scope of issues to be addressed and significant issues
related to the proposed action including multistate issues are identified. These
meetings, required under Council on Environmental GQuality (CEQ) regulations, are
often the Initial means of bringing the various stakeholders together.

Data collected during the NEZPA process provides a common data base upon which
the affected states may communlcate and resolve any counflicts by agreeing early in
the process on the scope of and the methodelogles upon which data is to be
collected. The shared information helps aveid polarization among the states and
identifies possible courses of action that could mitigate multistate impacts.,

NEPA does not require that bargaining or negotiation opportunities he
provided. The process can bring stakeholders together to identify and evaluate
alternative site deslgns based on a mutually agreed upon data base. The agreement
on facts 1a the first step in dispute settlement. The generation of a sufficient
number of aglternatives or options may assist in resolving disputes if opposing
sides are able to identify a mutually acceptable alternative, even though
differences occur In thelr basic wvalues.

The effectiveness of the NEPA process in carrying out these activities is
dependent in part on the degree of participation of all stakeholders. The
analysis of significant wmultistate 1ssues 1s only possible If{ affected states
identify potential issues early in the process. The states have not taken full
advantage of this opportunity. Voluminous documentations, the perception that
NEPA 1s a federal process, timing difficulties between EIS completfon and state
permit decisions, wanpower limitations and budgeting constraints have limited the
states” full participation in the NEPA process. State participation is often
confined to review and comment. TIf the NEPA process is to be used as an effective
means of communicating multistate concerns, analyzing multistate impacts and
resolving interstate conflicts, states must actively participate in the process,

The earlier participation in the EIS is initiated the more effective it
becomes. Concerns ralsed when the draft E7S Is issued will not merit the same
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consideration as those raised during the scoping meeting (memorandum from the
General Counsel of CEQ, April 30, 1981). In addition, federal budget cuts which
reduce avallable manpower will reduce the capacity of federal agencles to
anticipate potentlal multistate problems with a project.

Cooperating apgencies In the NEPA process are federal, state or local agencies
which have jurisdiction over the proposed project or special expertise with
respect to any environmental impact involwved. Although cooperating status is
usually limited to agencles with permit authoricty, the [ntent of the repulations
1s to provide an opportunity for participation by many agencies directly affected
or with specific knowledge useful to EIS preparation. This may inelude agencies
in adjacent states with no direct regulatory responsibilities. A state agency may
become a cooperating agency upon agreement with the lead federal agency.

Cooperating agencies have several responsibilities: particlipating ln the
scoping meetings, developing information and preparing portions of the
environmental analysils upon request of the lead agency, reviewing and approving
the Plan of Study (POS) for the impact statement and making staff supportg
available to the EIS process. The benefits of the states” partlclpation lncludes
agsuring that the EIS addresses significant multistate {ssues, assuring that its
comments are Ilncorporated into final documentation and establishing regular
communication channels with the lead federal agency. TIf the lead federal agency
leaves out a significant 1ssue or ignores the advice and expertise of a
cooperating agency, the EIS may be found to be inadequate (46 Federal Register
18036, March 23, 1981). The identification and analysis of multistate issues
sufficlent to satisfy the states” concerns will only be as good as the degree to
which the states participate. The states cannot rely tortally on a federal agency
to address their concerns. Whenever possible, cooperating agencles can identify
exlsting data to support the ELIS analysis to avold dupllicative and unnecessary
data collection. This is particularly important in assessing reglonal impacts
where data collected in other states may not be known to the lead agency.

Authorilty for these changes 1n states” participation In the EIS process
exists under CEQ regulations (43 Federal Register 553978-36007, Nowvember 29, 1978).
The level of participation by potentlally affected states 1s related to the
significance of the project or its degree of impacts to those states. Each state
has some staff dedlicated te coordinating EIS review; their workload for
participation in EIS"s in other states need not increase significantly. Earlier
participation can reduce the time required for subsequent reviews. In some cases
where significant multistate impacts are anticipated, early participation may
avold lengthy review of an unacceptable EIS, submission of formal objectlons,
review of subsequent supplements, hearings, appeals and potentlal litigative
actions.

State environmental permit requirements encompass all or substantive parts of

the analysis required under NEPA. This duplication of effort and time could be
minimized if the host state and the federal lead agency coordinated studies,
analysis and hearings to the fullest extent possible. Such coordination is

encouraged under CE( regulations (Sectlion 1506.2).

The states, through an informal agreement, can collectively notify the major
federal agencies likely to be lead agencies on future projects of thelr desire to
participate actively in the NEPA process. To formalize their commitments, annual

individual agreements between state environmental protection agencles and the U.S.
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Environmental Protection Agency (EPA) can Include a section on the state”s role 1n
the preparation of multistate impact statements. Assistance and funds to support
thls actlivity can be solicited from U.S. EPA.
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Cc.5 MEDIATION

Even with early communication and consideration of multistate concerns,
disputes over siting energy facilities will occur. Opponents of a project may
remain aloof from any negotiation in the hope of scuttling a project through
extended litigation and administrative appeal, Proponents of a project may meet
the standards imposed by statutes and have no incentive to negotiate regardless of
issues railsed. 1In these cases litigation 1is probably inevitable. 1In other
instances, a negotiated settlement of multistate disputes may be possible.

Direct negotiation is considered an optimal means of dispute settlement, but
there are a number of major obstacles which can severely limit the prospects of
settlement. These include:

e the lack of commlitment to negotiate, when one side believes sufficient
support and legal authority preclude the need to negotiate or when

disagreement and delay is considered to be in the best interest of one
party;

e the inabllity to communicate effectively or to agree on facts due to widely
divergent perspectives;

e the need to Identify all stakeholders and to secure thelr agreement to
negotlate;

¢ the inability to 1dentify a specific list of clear negotiable issues hidden
in political rhetoric;

e the willingness to overcome the risks involved in negotlating (e.g
jeopardizing future legal options).

These are formidable obstacles and negotiation is unlikely to occur unless an
lmpasse appears inevitable.

State ofcicials can attempt to resolve multlstate energy 1ssues but they may
not for a number of reasoms. Uilrst, the political costs assoclated with
attempting and falling to settle a multistate 1issue, 1nvolving basic economic or
environmental Interests, are substantlal. Second, since no outcome will please
everyone, any action requiring an official to cocmpromise will likely displease
some group. As a consequence, state officlals have sound reasons not to go beyond
Issuing an Iinterpretation of the relevant statutes or regulations. Third, the
fragmentation of planning and decision-making authority make it difficult for any
single official to negotlate a problem from a state wlde perspective. Negotlation
may only be possible at the level of the governor or legislature who may lack the
time, 1nterest or knowledge to undertake the task. As a consequence, efforts to
settle disputes are often delayed until the issue reaches a crisis disension.

Disputants who davelop entrenched positions may be unable to Identify new
alternatives or to continue effective communication. When they reside in
different states, the physical distance further hinders effective communication
and negotlation.

A mediation process can be used to overcome some obstacles to negotlation.
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Environmental negotiation has been successfully used ian a number of Instances.
Mediatlion 1s defined as:

"a voluntary process in which those involved in a dispute jointly explore and
reconcile their differences. The mediator has no authority to impose a
settlement. His or her strength lies in their ability to assist parties in
resolving their own differences. The mediated dispute 1Is settled when the
parties reach what they consider to be a workable solution.”™

A mediator 1s merely a helper, a sounding board and a catalyst to assist the
parties In reaching an agreeable settlement. 1In contrast, an arbltrator is a
decision-maker with authority to impose a settlement.

A mediator”s role is to assist the disputants te reach a settlement. The
contralnts that hinder active participation hy state officials in resolving
disputes are not applicable to a mediator. The mediator provides a neutral
perspective, asgists in clarifying issues and facts, investigates communication
and 1dentifles mutually agrezeable alternatives. Disputants may try out
alternative approaches to settlement through the mediator without committing
themselves to a change in position. Partles to a dispute often find the need for
a private and confidential means of communicating without the distracting effects
that the press, third parties or the public may create. Occasionally the mediator
may act as a scapegoat to help one or both parties save face as rthev move from
initial positions.

Mediation 1s not a panacea. Mediation 1s only possible 1if all parties to a
dispute voluntarily agree to participate and commit themselves Lo settling the
dispute. The number of stakeholders involved in energy lssues hinders
multilateral agreements. The exclusion of any stakeholder may foil a negotiated
settlement. Issues are sometimes framed as "all-or-nothing,” leaving littie
middle ground for negotiation. Pollitlcally powerless groups may be unwilling and
unable to particlpate until they have acquired substantial power through public or
political support, threats of litigation or other means.

The final product of the medlation process is the mutual agreement by the
disputants. Agreement 1ls only possible i1f each party exchanges something of
value. Opponents may agree to relinquish their rights to litigate if a negotiated
settlement can be hammered out. Agreements Iin violation of any standard or
regulation of the host state would clearly not be permitted.

Agreement alone does not ensure compliance by parties. If mediation is to be
successful, each side must be confident that the other will live up to its
commitments. The most commun form of assurance 1s a legally enforceable contract
that spells out the ageement. Other forms of assurance are performance bonds,
indemnity agreements to pay specifled amounts for categories of non-compliance or
judicial supervision.

Mediation to resolve energy facllity lIssues has not heen {mplemented in the
*Gerald W. Cormick, “Intervention and Self-determination in
Environmental Disputes: A Mediator™s Perspective,” Resolve , The

Conservation Foundation, Winter 1982, p. 3.
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Ohio River Valley Water to date primarily because 1t is seldom recognlzed as an
option. Im a number of other states and regions, includlng Virginila, Wisconsin,
Washington, New England, and the Rocky Mountain states, estahlished mediation
centers make availlable gkilled environmental mediators.

The establishment of a major non—profit mediation center can Inecrease the
visibility and assist in institutionalizing mediation as a means of settling
disputes. A center can monltor potential energy and environmental disputes in the
reglon, offer its services where applicable and provide mediation services upon
request.

Mediation requires unique skills. Mediatars must be conversant with the
technical issues at stake to assure their credibility. At the same time, the
mediator must possess the skills necessary to structure a hargaining process which
malntains the confidence of the participants and allows them to share
responsibility for problem solving. Initial demand for mediation may be
inadequate to support full-time mediation staff. When the mediacion policy center
in Virginia was inaugurated, it participated in flve conflicts in its flrsc vyear.
A part-time staff of one to three individuals can provide a basic mediatlon
capaclty, with additional mediators 1dentified om an as-needed basis. Affiliacion
with a university 1in the region would enable the center to attract highly
qualified professionals with backgrounds in law, economics, environmental
protection, natural resocurce management and soclal sclence. The Virginia
Tnstitute of Environmental Negotiation can provide mediation services to the Ohio
Valley states, but its distance from the Ohlo River lowers Its public wvisibilivy
and 1ts abllity to identify conflicts suitable for mediation. A more feasible
role for that Institute is to lend its expertise to assist the Ohio Valley states
in establishing a mediation center. Technical assistance and joint activities
between the Virginla Institute and any Ohio Valley center can be mutually
beneficial in providing training and educational programs. The Energy Facllicy
Siting Committee of the Ohilo River Valley Water Sanitatlon Commlssion can provide
a communication link between state environmental agencies and the center,



C.6 ASSOCIATION OF STATE AIR QUALITY OFFICIALS

The effects of energy facilities on air quality are widely acknowledged as
the issue of greatest concern to the Ohlo Valley States. TFach state contrlbutes
to and 1s affected by the problem. Energy facllity siting decisions are heavily
influenced by the avallability of air quality lncrements, and poor ailr quality may
limlc energy development in portions of the valley.

Unilateral state approaches to addressing alr quality i1ssues have proven
ineffective since pollutants transported beyond state boundarles often escape
regulation. Federal efforts to control interstate pollution have also been
ineffective. Sectlon 126 of the Clean Alr Act which addresses multistate air
quality problems has been invoked five times In the region by Kentucky,
Pennsylvanla, West Virginia, New York and Maine; but Federal response to these
problems has been slow and largely inconclusive.

This inability to address multistate air quality problems sugrasts the nead
for a regional cooperative approach. Current state laws and the federal Clean Air
Act are not an adequate basls for resolvlng regional air quality issues. Several
states in the region have legislative mandates that environmental regulations may
not be more stringent than Federal regulations. Federal and state requirements
are based on local ambient concentrations which do not consider cumulative effects
of transported pollutants. Continued reliance on existing air quality regulatinns
i5 inadequate to address regional alr quality problems and to resolve multistate
caonflicts over specific energy facilities.

Ongoing communication about air quality and related problems among the Ohio
valley states can contribute to more effective action to solve these common
problems. Such communication can lncrease the level of understanding of mutual
problems and encourage states ilandividually or collectively to Ilnitiate actions to
resolve regional alr quality issues. Such communication 1s likely to be most
effective 1f it occurs on an ongoing structured basis.

A reglonal assoclation of state air quality officials can provide a neans for
states to ldentify and assess shared and long-term air quality problems and to
identlfy opportunities for cooperative action. Proposals for reglonal strategies
for long range transport which are incorporated into proposals for renewal of the
Clean Alr Act Indicate the growing significance of and differences among regional
air quality interests.

A regional assoclation can provide member agencies with an opportunity for
informal communlcation, discussion of regional problems and exchange of alr
qualicy data. BSuch interactlion on a multistate ongolng, nonadversarial basis can
sensitize each state to concerns of other states, thus serving a conciliatory
purpose in managing specific conflicts which arise.

The member states can determine the association”s work program but possible
objectives and actlivities include:

e providing lialson with the federal government (Congress and executive
agencies) and other reglonal organizations of state officials,

e coordinating state efforts to work with the U.S. Environmental Protection
Agency (EPA) to minimlze differences in the administration of air quality
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regulations by EPA Regions III, IV, and V,

e conducting a reglonwide exchange of technical data (monitoring, BACT
determinations, synfuel emissions),

¢ ldentifylug opportunities for joint research on technical and policy
problems shared by the states in the region (long range transport of ailr
pollutants, health implicatlons of synfuel facilities, coal washing},

e entering into agreement on uniform air quality modeling techniques,

¢ projecting likely ranges of allowable expansion of energy and other
development in the region and identifying constraints,

¢ entering into agreement on uniform ailr quality modeling techaiques,

e coordinating efforts to develop compatible regulations.

The assoclation must have sufficlent resources of members, expertise, funds
and authority. Membership should include the directors of each state ailr
pollution control agency. As program heads, these officials have the needed
expertise and knowledge to act on air problems. Each possesses sufficient state
authority to Implement most of the proposed activities so that no additional
authority for the assoclation would be necessary. Members can include the major
emitting states in the valley~-Illinois, Indiana, Kentucky, Chioc, Pennsylvanla,
and West Virginila, although membership should be open to other states.

The federal govermment has a key role in air quality regulation and the
Regional Administrators of U.S. Environmental Protection Ageuncy Reglons ITI, IV
and V should cooperate with the association. Alr quality issues in the Ohio
Valley are aggrevated by differences between EPA reglons on administrative
policies, enforcement and interpretation of the Clean Air Act. States are often
affected directly and indirectly by decisions made 1n another EPA reglon. The
assoclation can provide the opportunity for direct communication between each
state”s air quality official and each of the other regional administrators. To
avold federal dominance and potential conflicts where action taken by the states
is directed at the Federal government, federal representatives should not be full
members. They should be authorized to participate in any studies, data collection
and analysis or other activities undertaken by the association.

The assoclation can malntain contact with Industry and the general public.
The exact means of input depends in part on the objectives of the associlation. If
the assoclation focuses primarily on energy facilities, advisory committees might
include representatives of the East Central Reliability Council, universities,
environmental and energy consumer groups. Since energy facilities are only ome
activity affecting air quality, the asscciation might not restrict its attention
to energy facllities. If it deals with a broad range of emitting scurces,
selection of advisory groups will be more difficult since no single group speaks
for the plural interests in the region. State chambers of commerce, unilversities,
environmental groups, and other ciltizen groups can be considered for inclusion in
any advisery group.
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The association can he organized as an Independent assoclation or as an
affiliate of an existing organizatlons suth as State and Territorial Air Pollution
Program Administrators (STAPPA) and the Ohio River Valley Water Sanltatlon
Coumission (ORSANCO). Table | lists the major activitlies and disadvantages of
each organlzational approach.

Article III of the Ohio River Valley Water Sanitation Compact provides that
ORSANCO shall " have additional powers as may be conferred upon it by subsequent
action of the respective leglslatures of the signatorvy states or by acts of the
Congress of the United States.” Although the commisslon can serve as an assembly
point for periodic discussion meetings, it may be unable to provide staff support,
travel expenses or pay operating expenses for an alr quality group without the
approval of the state legislatures. This requirement may limlt the Commission”s
role, but the association may wilsh to coordinate closely with ORSANCO. Access to
the state environmental policy leaders who are members of ORSANCO and ORSANCO s
Power, Industry, Advisory & Public Interest Advisory Committees would be mutually
beneficial to both organizatlons.

Affiliation with STAPPA will require a reorganlzation of this national
associlation to allow regional affiliates of states with closely related problems
and interests. Communication at a regilonal level can encourage the development of
consensus and cooperation on specific issues on which there may be no agreement or
interest at the national level. This communicatfion and coordinatlion can occcur in
several ways: through regional caucuses held in conjunction with STAPPA s
semiannual meetlings, through establishment of regicnal offices or by STAPPA staff
providing part—-time secretariat services to regional affilliates. A system of
regional affiliates should not jeopardlze STAPPA"s national role.

An Iindependent organization may be the most effective vrganizational

structure but it 1s also the least feasible. A new regional organization with
budgetary requirements 1s unlikely to win the support and participation of all
states In the valley. Federal program funds are important to each state”s ailr

program and these funding levels are being reduced, with the EPA request for
fiscal year 1983 being $17 million less tham FY 82. Participation by each of the
six main stem states 1Is important but not essential.

The internal corganlzational structure of the asscciation should be as
flexible as possible with the chairmanship rotacing on an annual basis. Meetings
should be scheduled on a regular basis with the chafrman having the flexibility to
call additional meetings as needed.

An assoclation can be created in a varlety of ways including weworandum of
agreement (MOA}, uniform laws, or interstate compact. Although the latter two may
be most effective and permanent, an MOA 1s more feasible. A MDA does not have the
force of law since it 1s not an official act of the state. It is simply an
agreement between executive officials to take some specified action. It may
unilaterally be broken by any member at any time. As the weakest form of an
interstate agreement, its legal weakness 1s its strength since it is flexible and
more readily executed. Assuming it is entered into with some expectation of
mutual advantage, 1t will likely be upheld as long as political, economic and
environmental conditions remain similar.
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Table I

Comparison of Altermative Organizational Form for Association of
Air Quality Officials--0Ohio River Valley States

Organizational
Structure

e e R i o o b B e ot e o o i Sy i e e o . i e . i o o o B A ot e e s o e T i e ke i . e A e e

Independent

STAPPA

ORSANCO

Advantages

exclusive focus on alr
quality would give it
greatest chance to
address problems in
the region

memnbership would be key
air quality officlals
in reglon

small & flexible

air qualilty program
directors already belong

existing staff

provides states in region
a national constituency
in those cases where
nationwlde action is
preferred

existling Interstate
compact

has existing industry
& public advisory
committees

exlsting funding
source

o~
wn

Disadvantages

new organization

need to identify new
funding scource

compounds problem of
examining regional
issues on a frag-
mented resource-
gspecific basis

positions taken by
region may conflict
with national
perspective

national organiza-
tion has limited
staff and knowledge
of regional problems

headquartered in
Washington, D.C.

may require legisla—
tive approval to
initiate air asso-
clation.

no staff available
to support asso-—
clation

may decrease focus
needed to address
water quality
problems



Staff support to the association 1s not essential but can contribute to its
effectiveness. Staff may be limited te one individual responsible for preparing
meeting agendas, distributing news releases, tracking and preparing digests of
federal and state legislation, assisting In the preparation of research reports,
and tracking proposed projects of potential multistate concern. A staff provides
continuity and helps assure that the organization is an ongoing rather than a
crisis oriented effort. States are expected to act in their own self interest but
a regional staff can identify and pull together the regional commonalities from
individual state positions and data. The identification of common interests can
asslst in containing polltical conflicts and in identifying opportunities for
mutually beneficial action. Since staff would work with program directors,

knowledge of pollution control programs will increase its capability and
credibility.

Funding for the conference will depend on the organizational structure.
Estimated costs are shown in Table 2.

e e S ol . ——

Table 2
Structure Budget items
($1000)
Staff Travel Expenses Total
STAPPA 5§ 5-30 812 $ 5 §22-47
ORSANCO $25-30 510 $ 5 S40-45
Independent $40=45 510 $10-15 560-70
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Staff costs are greatest for an Independent assoclatlon since part—time
secretarial service would be required. This cost can be reduced if the state
chairing the organization provides secretarial service. Affiliation with OQRSANCO
or STAPPA can keep costs at a minimum, with funding provided by each participating
state on a pro-rated basis. If STAPPA uses exlsting national staff on a part~time
basis, costs are minimized. The estimated cost is higher if additional staff are
hired either in the reglon or In Washington, D.C. Some funding may be available
from the US Environmental Protectlon Agency through Sectlon 105 state grants,
turn-back monies and/er the State—-EPA Agreement. Grants may be available to a
limited extent, but should not be relfed on for administrative purposes.



C.7 ANALYSIS OF LEGAL INSTITUTIONAL ARRANGEMENTS*

I. INTRODUCTION

The purpose of this working paper is to erable the Council of State
Governments” study team to ldentify and analyze the varlous legal
arrangements available to bring a multistate perspectilve to the siting
of major energy-related facilities In the Ohio River Valley including
some means of resolving concomitant interstate disputes. To facilitate
understanding of the analysis of the "various legal arrangements”
various crucial terms and concepts integral to the analysis are defined
and discussed.

The most general statement of the fumction of any activity that
would be appropriately proposed as a solution to the study problem 1is
“the incorporation of a multistate perspective into the siting process.”
Three functional activities~-—communication, planning, and conflict
managenent—-help further this overarching function. Communication is a
first and necessary step to creating the multistate perspective,
multistate planning is a further step, conflict resolution a final step.
But even though these three "functions"” are steps to the overall goal
they seem not to be all the steps. Thus the category “incorporation of
a multlistate perspective” will serve as catchall for those activities
that are more than interstate communication and less than planning.
Multistate perspective is the overall goal; communication, planning and
dispute resolution are ways of achieving various degrees of that
perspective but not all the ways.

In this working paper, communication can mean a myriad of types and
media, from the unilateral furnishing of data or notice of pending
action; to bilateral and multilateral furnishing of data or notice; to
reaction to data and notice; to conversation, oral or written (as in a
forum); and finally to mutual research where a constant exchange of
ideas, etc., takes place. In fact, planning together 1s a further form
of communication. It 1s treated differently here, however, because a
further element of making mutually agreeable choices is involved.

Incorporation of a multistate perspective refers te any activity
that requires a siting decision-maker to account for out-of-state
impacts. 1In this regard the "decision maker” may be anycne from a

private utility planner to a state official issuing permits.

&

*The worklng paper was prepared by James A, McLaughlin, College of
Law, University of West Virginia under contract to The Council of State
Governments,
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Incorporation of a multistate perspectlve Is more than mere
communication but less than mutual planning that implies mutual choice
making.* The phrase, “requires a declisionmaker to account” could mean
merely “to make note of" in reporting the decision or it could mean
something much stronger such as a judicially reviewable full
jncorporation of out-of-state impacts Iln the decision.

Planning on a reglonal basis means constant communication, wmutual
research and most essentially, mutually agresable cholces as to future
courses of actlon whether the cholces are binding** on the state
choosing or not.

Conflict resolution among states means a process of declslon-making
where the decision maker Is other than (1) a person acting as an agent
for one state or (2) a group of persons each acting as agent for one
state. It comes into play when mutual agreement falls. Tt can be a
judicial or judicial-like decisfon maker or an administrative or other
agency (ORSANCO for Instance). Tt could be compesed of representatives
of each state so long as the role of each member whille acting
collectively was clearly to declde for the common good and not to decide
based on his perception of the narrower interest of the state by which
they were appolnted., Some measure of independence from lmmediate recall
must be given such state appointed members or their collectilve judgment
will lack credibility. (Compare the U.5. Senate with the House.)

Finally, conflict resolution can be on a climatic basis (like the
American judicial process), on an episodic basis (like the Civil Law
system of Europe and some American administrative practice) or on a
rolling basis (like some American regulatory practice).*** The nature of

*"Mutual cholce making” is dmplied In mutual planning because
planning 1s mapplng out a scheme of cholces about future conduct. The
plan itself may or may mot be binding on the participant states. If it
is advisory only, then the mutual choices made by the planners will
likewise only be advisory.

**More will be said about "bindingness" in other parts of this
paper. It is an oversimplifled term, especially in this intersovereign
context. Things are not either binding or not.

**%The American judicial system settles disputes by procedures that
focus on one climatic trial and its subsequent review by higher courts.
Nothing definitive is decided until the trial and everything decided
subsequent to the trial refers back to the central focus or climax, the
"Trial.” The European judiclal system involves a series of litcle
"trials” or hearings at which evidence is taken on particular aspects of
a dispute. Finally, when all the facts have been gathered through this
process—in which, by the way, the judge {s a much more active
participant than in the American system——the judge makes a decision.
What I call a "rolling system” 1s a series of Iintermediate definitive
decision perhaps not unlike the referee in a football pame.



the conflicts and the parties will determine whilch basis is most
appropriate for each situation or context of decislion making.

A. Legal Means

Legal "means” refers to the type of soverelgn act used to establish
an ongolng process called here a legal mechanism which in turn ig
designed to perform some “functional activlity.” For example, by means
of an interstate compact, a mechanism called ORSANCO was established to
perform the function of promeoting pollution abatement within the Ohio
River Valley which “function” 1s performed by the performance of several
authorized lesser functions, e.g. research, rule-making.

Contracts or agreements among states or state officlals are much
different in legal effect than private contracts. Informal agreements
that have no sanctions attached to their breach (i.e., are not
"binding”) are not “contracts” in the usual legal sense of that word.

On the other hand, contracts between states that are "legally hinding,"
are legally binding in a different way. Unless a state walves govereign
Immunity, it cannot be sued in its own courts. The Eleventh Amendment
to the United States Constitution prevents sult Iin a federal court.
Therefore, unless the United States Supreme Court exercises its
jurisdiction tu settle disputes between stabes, a contract may be
"binding” but with no court Iln which to enforce it. (San Jose State
University of California recently found ltself in that situation when it
sued West Virginia because West Virginia University had breached a
contract to play two football games. The Supreme Court refused to hear
the case.)

Reciprocal or uniform laws are a concept well understood. Most
states have passed more than twenty of such laws proposed by the
Commlssion on Uulisrm State Laws.

Compacts as used here mean a congressionally concurred
urred In agreemcut between states or an amendment to an exlsting
congressionally concurtred In compact whether or not further
Congressional action on the amendment 1s deemed necessary.*

*See James A. McLaughlin. Legal and Institutional Aspects of
Interstate Power Plant Development in the Ohlo Hiver Basin Energy Study
Reglon. Prepared For the Ohio River Basin Energy Study (OREES).
(Washington, D.C.: U.S. Environmental Protection Agency, November
1980), pp. 94-137.
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Unilateral state action is self explanatory.

B. Legal Mechanisms mean some kind of ongolng process authorized by
law whether that process is carried on by regular state officials,
private citizens, a special agency or set of people or a combination of
the above. Some mechanlsms for interstate cooperation are the
interstate forum, a "talking place" for state officials; the Interstate
agency, a group of people acting for the Interests of the states
collectively not Individually; interstate arbitratlon, a dispute
settling process outside the judicial process; special or ad hoe courts,
a judicial dispute settling mechanism; state administrative process
creating new duties and procedures for existing state agencles;
interstate/federal forum, a "talking place"” for state and federal
officials; and private initiative, some inducement or mandate to private
parties, such as the private utilities to carry out procedures
facilitating interstate cooperation and sensitivity to multistate
issues,

The plan of this working paper 1s to begin with a general
discussion of regulatory efficiency. Organized under the "functional
activicties” discussed above, the legal means to bring into existence
mechanisms to carry out those activities will be discussed.

II. REGULATORY EFFICIENCY IN THE SITING PROCESS

One primary goal of this project 1s to find laws and legal
institutions and the arrangement that might facilitate regulatory
efficiency. Regulatory efficiency means the optimum level of regulatory
goal achievement in the shortest time with the least cost. This means
the avoldance of duplication, high morale among regulators and public
support. Avoidance of duplicatlon requlres open and constant
communication among regulators and a regulatory control structure that
identifies and resolves inter-regulatory conflict quickly. High morale
requires clear goal 1ldentification, clear lines of responsibility, and
an inter-regulatory conflict resolving mechanism that is felt by the
regulators to be Fair. Public support requires as much visible
regulatory activities as possible and also requires access to the
regulatory process by private individuals and groups.

In the past this latter function has been served to a large extent
by Judiclal review. Judicial review can achieve the minimum oversight
at the maximum cost.* The courts recognize this but seem unable or
unwilling to do anything about it. What is needed 1s a regulatory

*See the discussion below in the section on dispute resolution,
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access system that allows ventilation of private conceruns and a
governmental response to those concerns that is prompt, considerate and
final. 1In a federal constitutional union with an independent judiclary
and a litigious tradition some litigation is inevitable and desirable;
but the present level is undesirable and may in fact be disasterous.
Legal institutions more efficient tham our regular courts but with the
courts” public acceptablility are needed. That is a tall order.

The regulatory goals having to do with power development are
primarily energy that 1s adequate and reliable and the protection of the
environment. Other, somewhat less salient goals are national security,
economy and fair distributlon among the states of the benefits and
burdens of energy production. The regulatory context 1s a federal union
with a tradition of democratic collective actlon and private ordering.
The federal unlon means that there 1s a maze of governmental units:
suprasoverelgn, cosoverelgn, and subsovereign. Democratic cellective
actlon pulls for the smallest (most local) governmental control where
possible. Private ordering (the trust In the Antitrust Law 1s a
manifestation of this tradition) pulls for voluntary noa—governmental
arrangements for concerted action. The traditlons of democratic
collective action and private ordering invariably breed conflict,
Democracy demands openness. Private ordering demands (or at least
desires) privacy.

This then is the context in which the search for legal and
institutional arrangement for the interstate regilonal coordination of
major power facilities siting goes om.

IT1I. MEANS AND MECHANISMS TO FACILITATE INTERSTATE COMMUNICATION

A. By Informal Agreement

In the context of state governments interrelationships, an informal
agreement* is one that does not have the force of law in elther agreeing
state because it 1s not an official act of either soverelgn, but an
agreement between executive officials only morally binding as between
them. But assuming it is entered into with some sense of mutual
advantage, as long as conditions don”t change, it probably will be lived

*As the term will be used In this working paper. In the private
law context an "informal contract” is one not under seal and such
informal contracts are perfectly enforceable 1f for consideration or
other validating circumstance. Indeed, informal contracts compose
almost the entire modern doctrine of contracts; formal contracts, 1.e.
contracts under seal, are almost unknown today.
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up to. Legally, it will not be binding on successors in office, and no
judicial action can be brought by either side to enforce it. It could
be effected by a hand shake between governors or thelr agents—-perhaps
meeting at a governors” conference, and unilaterally broken off by
either side at any time.

This 1s a weakest form of interstate agreement but in a sense its
weakness Is its strength. Because It is not an act of the state qua
state (i.e., as a sovereign), is not legally binding (1.e., no sanctions
for violation of the promise), and as a corollary can be unilaterally
withdrawn from, such informal agreements are easlly entered into.

Weak informal agreements are not worthless. Responsible public
officials as a matter of habit and sound practice keep their word. Even
though such non-binding agreements are "informal”, they can be
formalized into a carefully worded, written agreemeunt setting out what
the parties will do. For instance, if information about potentlal site
locations is to be exchanged, the agreement could state what detalls the
information should contain, and what efforts the sending state will make
to receive the informatlon early. Such careful wording of a written
instrumeat of agreement helps avoid disputes as to what was agreed on.
Disputes 1in the context of a "non-binding informal"” agreement usually
lead to the dissolution of the agreement.

The legal rlght of state officials to enter into such informal
agreements can be Inferred from each of the six states (Indiana,
Illinols, Kentucky, Ohio, Pennsylvania, and West Virginlia) having some
version of the standard Commission on Interstate Cooperation Act. That
act states, in part:

"It shall be the function of this Commilission:

(3) Teo endeavor to advance cooperation between thils state and other
units of government whenever 1t sceems advisahle to do so by
formulating proposals for, and by facllitating:

(d) The formal cooperation of governmental offices with one
another individually.

(e) The personal cocperation of governmental cfficilals and
employees with one another individually.

(f) The interchange and clearance of research and information.

(g) Any other suitable process,

Since 1t is the Commission™s function to "endeavor to advance” by
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"formulating proposals for” and “by facilitating” interstate cooperation
in the pertinent ways quoted above, obviously this is a maandate or at
least a clear authorization for state officials to so cooperate whether
or not the Commission "facilitates”. Only Kentucky strongly suggests
channeling of such cooperative efforts through its Commission (called

there the Legislative Research Commission). Sectlon 8.040 Kentucky Code
states inter alia:

"The Commission shall advance cooperation between the
Commonwealth and other units of government by cxercising
principal responsibility and authority for... (d) the
interchange and clearance of research and information; (e) any
other Intergovernmental action ... that affects
Intergovernmental cooperation.” (Emphasis added.) But, even
here, the law says "princlpal”, not exclusive, resporszibility
and authority. Therefore, even in Kentucky, such cooperation
through informal agreements seems to be authorized even 17 nut
initiated by the "Commission.”

Such 1nformal agreements could be used to facilitate
exchange of information from the first glimmer of forecasts
and plans, to jolnt research, and into information exchange in
the permitting process.

B. By Formal Agreement Establishing a Regional Forum

Wnat distinguishes a forum from other modes of communlcation is
that 1t has a special location-—a place for people to get together to
talk about a subject of mutual interest. Such an arrangement requires
greater formalicy in its creation since each member state must commit
some time and energy to preparation for and participation in an
interstate forum. The amount of time and energy committed would be no
doubt minuscule by comparison to most state expenditures, but it might
be enough to be polilitically noticeabie. There must be some assurance
that the effort will not be wasted by other states failing to follow
through with a like effort. Formality guarantees some sericusness of
commitment by the agreeing states as well as some precision as to what
is agreed on.

As used here, a "formal agreement” differs from a constitutionally
authorized interstate compact because the latter requires Congressional
approval while the former does not. The distinction was Elrst made by
the United States Supreme Court in Virginia v. Tennessee, 148 U.5. 503,
519 (1893) and was reinterated and elaborated on in U.S. Steel Corp. v.
Multlstate Tax Comm. 434 U.S. 452 (197R). An agreement requires
Congressional_approval only 1if the agreement poses a potential threat to
federal supremacy by giving the interstate agency or institution
established by the agreement such powers as can only be safely entrusted
to the national government. Although, this standard s vague (as are
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many Constltutlonal standards), it 1s clear that a "forum” established
by interstate agreement would not possess such powers as potentially to
threaten federal supremacy.

The agreement creating a forum could be one ratified by each
state”s legislature. A ratifying state”s participation would be
positive state law having a separate code designation in that state.
This is wvery much like the compact ratification process. On the other
hand, the agreement creating a forum could be accomplished under an
existing authorizatlon to interstate cooperation such as the standard
Interstate Cooperation Act of which each Ohlo Valley state has some
version. The commlsslions created by such acts could propose an
agreement that would create a forum for the "interchange and clearance
of research and Information” on the siting of major power facilities.
Such proposed agreement could designate the governors of the several
cooperating states as being the signators for their respective states.
When a given number of governors agree, the forum would come into
exlstence. Other state laws may exist which authorize the creation of
and participation In an interstate forum for information and research
exchange., For example, the Ohio Power Siting Act (Ohic Revised Code
Section 4906.14) authorized the power siting commission to "make joilnt
investigations, hold jolnt hearings within or without the state ...
whether the commission is functioning under agreements or ccmpacts
between states or under the concurrent power of states to regulate
interstate commerce or as an agency of the United States, or otherwise.”
However, only Ohie of the six study states has such a broad mandate.
Moreover, the broad Ohio authorization is not free from doubt. Could
Ohin”s power sitling commission for example by its own decision enter
into an agreement creating an interstate forum for power facilities
giting information exchange "under the concurrent power of states to
regulate interstate commerce”?® Ohio has recently extensively amended
its Power Siting Act eliminating the Power Siting Commission as an
entity separate from the Public Utilities Commission.**

State environmental acts may contain some general authorization but
no mandate for Interstate cooperation. Whether such authorization
allows the state environmental agency or the governor to enter a formal
agraement to create an interstate forum is highly dubious.

*What does the "concurrent power of states to regulate commerce"
mean? Does it mean that two states acting together have more power ta
regulate interstate commerce than one state acting alone?
Constitutional doctrine thus far developed suggests that such cannot be
the meaning. "Concurrent “must mean” concurrent with federal power.”

#%The Ohio Power S5irving Commission Is now the Power Siting Board
within the Public Urilitles Commission. The new "board” maintains the
same powers and duties previously possessed by the Commission. Sub.
Sen. Bill 378 passed February 24, 1982.
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The advantages of legislative ratification of such an agreement are
(1) legal certainty that it is the state”s act and, as a corollary, that
a state makes a firm commitment to furnish its share of whatever
resources (probably very small) are necessary to furnish such a forum
and (2) any act of unilateral withdrawal will require further
legislative deliberation giving forum interests time to promote their
case for continued participation. This delay in withdrawal also gives
greater stability to the forum. Since state legislatures do not meet
continuously, the forum is assured of continued state participation
while not in session. This latter merit of legislative ratification
presupposes the right of any state to unilaterally withdraw. Such right
1s probably legally necessary to avold the agreements being of the type
that requires Congressional approval. The Supreme Court in U.S. Steel
Corp. v. Multistate Tax Comm., 343 U.S. 452 (1978), a case menticned
above, laid some weight on the unilateral withdrawal feature in holding
the Multistate Tax Compact not as an agreement requiring Congressional
approval. However, the Court did not say such right is a sine qua non
of exemption from Congressional approval. The Court locked at the
aggregation of powers in making its conclusion. Since an interstate
forum would have no regulatory powers nor any other power to force a
member state to do anything (except to talk) perhaps the right to
unilateral withdrawal would not be essential in this context to the
avoldance of the requirement of Congressional approval.

On the other hand, the right to unilateral withdrawal may be a
political necessity. At least such a feature of any proposed agreenent
would enhance its changes of legislative approval. Perhaps a term of
years of no withdrawal after which there could be unilateral withdrawal
would be a possible compromise. Such a compromise might both make ft
politically feasible and constltutionally acceptable without
Congressional approval and give the forum stability.

Such a forum could establish an Interstate agency to serve as the
collection point for certain designated information furnished by each
state. FEach state would furnish a portion of the cost of running the
agency. The proporticon and time of payment would be designated in the
agreement. The agency could simply collect and organize the information
and, at certain designated times or on request, furnish It to the member
states. Or the agency could have the further responsibility of
analyzing the information furnished by the states In terms of reglonal
impacts, duplications, etc. Perscnnel from the agency could visit each
member state each year to discuss the information or data analysis and
be avallable to answer questlions at any time. Alternatively, an annual,
semi~annual or bi-annual meeting of certain key state officials (e.g.,
the agreement could simply state that each state”s governor weould
designate that state”s offilcials) could be the occasion for the
dissemination of the information or data analysis. Such information
could then be the focal point for discussions among the various
assenbled state officials.

Such a regular assembly of designated state officials could be the
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sole purpose of an agreement in which case the agreement would not
establish a regional data collection or analysis agency. The states
could siwmply furnish each other the iInformation in advance of the
meetings so as to facilitate discussion or the states could wait and
exchange information at the meetlngs. The cost of such a forum calling
only for regular meetings would probably not have to be separately
budgeted,

An existing regional agency such as the Ohio River Valley Water
Sanitation Commission or the Ohio River Basin Commisslon could be
designated as the agency for iInformation cellection or analysis.
Moreover, an existing reglonal agency’s offices could be the assembly
polnt for the periodic discussion meetings, whether or not such agency
functioned as a data assembler or analyst. Article IIT of the Ohio
River Valley Water Sanitation Compact provides that ORSANCO shall have
"guch adéitional powers as may be conferred upoa it by subsequent actlon
of the respective legislatures of the signatory states or by act or acts
of the Congress of the United States.” Thus, without actually amending
the compact or obtaining the approval of Congress, ORSANCO could by
agreement approved by its states” legislatures be given the additional
power to collect power siting data, to analyze such data and to serve as
a perlodic meeting place.

C. By Reciprocal Legiglation

The advantages of reciprocal legislation as a means of Information
exchange or of facilitating other cooperative wventures such as a forum
are clear: no interstate agreement need be reached and no state
soverelgnty need be sacrificed either to an interstate organization or
to the federal government. If an act is "recliprocal” no obligation to
another state 1s 1ncurred until the other state passes substantially the
same act. Thus, a simple act te furnish informaticn about sites and
site planning within a state would not obligate a passing state to send
siting information to any state whose reciprocation is not guaranteed by
the passage of a similar act in that state.

There are several disadvantages to reciprocal legislation. One is
that it Is difficult to pass an act that another state will like in
enough detail, such that the other state”s passage of a similar act will
be "substantially the same.” The Natlonal Conference of Commlissioners
of Uniform State Laws functions to hammer out reciprocal laws that will
be acceptable in the usual case. Such "hammering out" usually takes
years of hard work.

A second problem is that the states interested in cooperation in

this manner may have dissimilar internal laws relating to the siting
process. A reclprocal exchange of information may be very advantageous
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to a state that gathers very little information about proposed siting or
gathers It very late. Exchanges of {its information with a state that
gathers a large amount of Information or gathers it very early in the
planning stage would benefit both parties. This could be true evep
where the reciprocal exchange acts themselves are identical and thus
trigger one another. A reciprocal exchange act could be worded so as to
requlire that the quantity and quality of Informatlon another state
offers to exchange must meet a certaln minlmum standard. Such wording
would avoid the inequality problem but might make reciprocicy very
difficult.

A third problem with reclprocal legislation Is that the passage of
a reciprocal act is essentially an offer to all other states. For
example Ohilo may want to participate in Indiana s siting but not care
about participating in Pennsylvania”s siting and may not want
Pennsylvania participating in its siting——whether it be information
exchange or permitting. State reciprocal legislation 1s unlike the
offer of a contract or agreement which can be specifically directed.
Reclprocal laws cannot diseriminate in this fashion or at least they
never have,

One final disasdvantage of reclprocal laws is that Lf the need for
sensitivity to multistate 1lssues 1s reglonal in gcope, one or two states
refusing to pass reciprocal legislation may make the passage and use by
the other states In the region worthless or essentially so. For
example, what 1f all but one of the QRSANCO states passed a reclprocal
exchange of siting iaformation act, would the missing information make
the exchange between the other states worthless?#

D. Unllateral State Action

Reciprocal legislation 1s technically unilateral since no agreement
with another state is needed for passage. HNonetheless, it is not really
effactive until another state "agrees” by passing similar legislation.

A state could attempt data exchange by simply initiating a program of
systematically sending siting data to other states. This probably could
be done without further legislation purely on the initiative of state
agency officials. The hope would be that the other states would
reciprocate but such reciprocation would not be a condition of continued
receipt of the data, Even without reclprocatlon, an advantage to a
sending state would be early warning from sister states of their

*An example of Interstate Power Siting Data Exchange Act is
contained in the ORBES report "Legal and ILostitutional Aspects of
Interstate Power Plant Develeopment the Ohio River Basin Energy Study
Reglon." Office of Research and Development, U.5S. Environmental
Protection Agency, Washington, D.C., November 19580, p. 92.
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concerns about a particular site and an early chance to irom out
potential conflicts. Moreover, in any litigation started at a late
stage of the siting process by a slster state against a state that had
furnished data since the earliest planning stages, the defendant (the
data-sending state) will be on much surer ground to complain to the
court about the late entry and perhaps either get the complaint
dismissed for laches or get more favorable treatment by the court
because of the delay.*

IV. MEANS AND MECHANISMS TO FACILITATE AN INTERSTATE PERSPECTIVE
IN THE SITING PROCESS

A, By Informal Agreement:

1. Allowing feedback to furnished information.

One state”s siting agency could agree with its counterpart in
another state to send information about siting proposals, to receive
reaction from the other state and to respond to that state”s concerns.
This dialogue may make the permitting state sensitive to other-state
concerns and cause it, to "adjust” to those concerns. Moreover, It
would glve early warning of possible time consuming, acrimonious and
ultimately costly lltigation and create an gppertunity to avold it.

It would seem that existing law would permit such informal
arrangements for data exchange and feedback. This would be true whether
the exchange and feedback was with one cother state or several states.
Arrangements with several states could be by several bilateral
agreements or by a muleilateral acecord.

This "informational dialogue” through such informal agreements need
not begin only at the permit stage for any particular siting or
development proposal, but could take place at an earlier stage. States
could agree Lo report to one another as scon as Informatlon beccnes
available to its agencies. But if states have greatly varving policies
as to when utilities or other power developers must report to them or as
to what informatlon they must make available, then the states will
probably not want to trade such unequal Information. A first step to an
interstate informational dialogue is more uniform state internal

*Laches and limitations on legal actions 1s discussed more fully in
the section on dispute resolutlon below. Laches is an equitable
doctrine that a sult be dismissed 1f the suiter delays so much in

bringing the law suit after it has accrued as to be unfair to the other
side.
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procedures for obtaining information from the private sector as to site
plans.

2. Allowing standing to other states as parties to the permitting
process.

State A acting through its governor could indicate to state B, "we
will allow you to appear and make comments at hearings for site approval
before our Public Utility Commission if you will do the same for us.”
Assuming state B agreed and if the state hearing process were
sufficiently flexible, state A could directly intervene in state B”s
permit process and vice versa. Given this proposition, three questions
immediately arise: (a) Do the six valley states composing the study
reglon have permitting laws sufficiently "flexible"” to allow other—state
standing* without further legislation? (b) Are the permitting processes
of the six states sufficlently alike as to allow a realistic chance of
region-wide or even bistate agreewments for mutual intervention? (c)
Should the right to Intervene be coupled with a "right,” which implies a
duty on the part of the permirting state, to have the extra state
concerns actually considered ia the permit decision? I will attempt to
answer these questions in the order given.

a. :re existing "site permit laws” in the six states flexible
enougii to allew standing to other—-state represcntatives?

No definite answer can be given to thls question because the specific
issue has never been ralised in any of the six jurisdictions and language
in the varilous state acts would probably permit either interpretation.

For example, 1In Illinois, Section 64 (I1l. Revised Statutes 1973,
Ch 111 2/3, par. 68) authorizes complaints by any “... body politic ...
to any act ... clalwmed toc be done in violation of any provision of this
act ... " Does "body politic” 1lnclude a sister state? Likewise Rules
passed by the commission (under Section 64, I1l. Revlised Statutes 1973,
Ch 111 2/3, par. 60) for the conduct of hearings, which would include
new construction certificate hearings (See Section 54 ¢, Ill. Revised

*The word "standing” means in this context the right to be a party
to the procedure. At the most general level, this means notice, input,
and appeal (or the right to initiate the next step in a procedure where
the "next step” 1s not automatic). Procedures vary widely and do aot
necesgsarily involve an evidentiary hearing or any kind or oral hearing
(1.e., one where people appear before a decision maker and orally
present arguments) but assuming a particular procedure did provide for a
trial-like oral hearing, then being a "party” would imply the right to
notice, to appearance, to put on evidence, to make argument, to recelve
the result and to appeal the result (if an appeal were provided).
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Statutes 1973, ch 111 2/3, par. 56 "Certificate of Conveniznce and
Necessity") state in Sectilon 3 (a) of the Commission”s rules of
Practica:

"The parties to proceedings before the Commission are
complaintants, petitioners, applicants, respondents and intervenors ...
“Intervencrs” are persons, corporations, assoclations or public
authorities who, upon written permission, are permltted to intervene in
any proceediags before the Commission ..."(Emphasls added.) By Section
3{c) of the Commlssion”s rules, the Commission "may permit all persomns,
corporatlons, associations, or public authorities to be heard but they
shall not be parties unless so designated.” (Emphasls added.) Again
does “public authorities” include other states? More research on
Illinois law would be necessary to give a confilident answer,.

In Illinois, Tel. Association v. Illinois Commerce Commission, 67
I11 2d 15, 364 N.E. 2d 63 (1977) the Illinois Supreme Court gave a broad
interpretation to the words “persons and corporations” in the appeal
section of the same act (Illinois Rev. Stat. 1973, ch. 111 2/3, par 72)
to include anyone of the above entities who have been made a party by
the Commission. Thus, 1f a "body politic” were made a party by the
commission, it could also appeal the declsion to the lllinocis courts.
But that still does not answer the question as to whether a slster state
would be counted a "public authority” or a "body politic™ in Illinois
even though a sister state or jts agencles is clearly both in ordinary
usage of the language. Regardless of ordinary usage the issue in
interpreting the Illinois statute would be: What did the Illinois
legislature "intend” when 1% used the word "body politic™ or "public
authority”?

Ohio law provides the region”™s only power siting commission act
(Section 4906.01 et seq., Ohlo Rivised Code) that the commission "may
make jolnt investigations, hold joint hearings wilithin or without the
state, and 1ssue joint or concurrent orders Iln conjunction with or
concurrence with any official or agency of any state ..." Joint
hearlngs are authorized, however, simply to allow another state to be a
party to am Ohilo certification hearlngs seems to be forbldden. Sections
4906.06 and 4906.08 specify who must be served (affected local
governments, state agencies and petiticoning local citizens) and these
are apparently the only parties. Section 496.08 (e¢) states, "The
Commission shall accept written or oral testimony from any person at the
publle hearing, but the right to call and examine witnesses shall be
reserved for partiles.”

Kentucky™s siting law, principally Sectilon 278.025, "Certificate of
Environmental Compatibility (electrical energy generating facility
only)"” and Section 278.020 "Certi(icate of Convenience and Necessity
required for construction or operation of (any) utility,” Kentucky
Revised Statutes, 1s very vague as to parties and hearings. Section
278.020 reads in part: " ..., after a public hearing of all parties
interested ..." Section 278.025 reads in part: 'the commission shall
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conduct a public hearing on the application which shall be open to all
interested persons. For the purposes of this paragraph an interested
person "shall mean any person whose living environment would be affected
by the constructlon of the proposed facility.” Since the definitions
are broad, a state could be a "party interested” (Section 278.020) and a
person 1n another state (including her/his representative) could
certainly be "a person whose living enviromment would be affectaed.”
3ince Section 278.040 gives authority to the energy regulatory
commission to " ... adopt ... reasonable regulations to lmplement the
provisions of KR5 Chapter 278, perhaps the regulations could
specifically identify sister states as potential parties under Section
278.020, or as representatives of people potentially "affected” in other
states.

The West Virginia certification statute (Section 24-2-11, West
Virginia Code) says nothing about parties. Section 24-4-6 specifies who
must complain of anything "done or omitted” to be done by any public
utility subject to this chapter as "any person, flirm, assoclation of
persons, corporation, municipality or county.” That listing would not
seem to include another state. Section 24-~5-1, "Review of final orders
of commission,” states that "any party feeling aggrieved" may appeal a
final Commission order to the Supreme Court of Appeals. Whether the
word "party” means someone who had been a party at the Commission
hearing (no designation of who such parties may be 1s made by Sectlon
24=2-11) or means anyone who now "feels aggrieved"” is unclear. The
Commission has the usual pcwe?_Eb make rules to govern 1ts hearings
(Section 24-1-8). The vagueness of the definitlon of party, coupled
with its rule making authority, may allow the Commission to allow other
states to be partles.

Indiana seems to preclude out—of-state interventlon in its wvarious
environmental certification processes by 1ts detalled description of who
may intervene or appeal. Section 13-6-1-1(d), Indiana Statutes (1971)
refers to any cltlzen of Indlana or corperation, etc. having an offlce
in Indiana. The Publlc Service Commisslon has general regulatory
control of energy services in Indiana; It seems not to contrel new
construction. (See Sections B-1-2-83, 84, B6, Indiana Statutes).

Pennsylvania law is similar to Indiana”s in that any permits
necessary for plant or facility constructicn come from various
environmental agencies Implementing federal law or from local
government. (See 66 Pennsylvania Statutes Sectlon 1318).

b. Are the present permitting processes of the slx states
sufficiently alike to allow as a practical matter a realistic
chance of reglon-wide or even bl-state agreements [or mutual
intervention?

"Probably not" is the safe answer. The above discussion alerts one

to the vast differences and problems. Perhaps some bil-state
intervention agreements would be possible—Kentucky and Ohio, for
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example.

c. Should intervention be coupled with a "right,” implying a
“duty” on the part of the "permitting state,” to have the
extra—-state concerns actually litigated?

Even 1f the state permit law did not expressly state that out-of-state
impacts must be considered, the permitting agency would most likely give
some welght to out—-of-state concerns just because the out—-of-state
concerns are given voice at the hearing by a sister state
representative. In the absence of a specific substantive mandate to
conslider out—of-state impacts, on appeal of the administrative decision
granting the permit, it would probably be impossible to convince a court
to give even cursory conslderation to clailms that the out-of-state
impacts were not adequately accounted for In the decision.

Therefore, although a specific substantive mandate to consider
out—-of-state effects ig not essentlal te informal agreements to allow
mutual intevention, the absence of such mandate would certainly make the
intervention less effective and thus reduce the incentive to intervene.
Moreover, 1if there 1s little Incentive to actually intervene, there
would be little incentive to enter into agreements to create the
potential to intervene.

Finally, an informal agreement can not itself cure the defect of a
state”s law containing no formal substantive mandate to consider
out—-of-state impacts. The legislature would have to create such
substantive mandate.

B. By Formal Agreement:

1. To create a multistate information exchange-feedback, comment
process or to allow other state representation in the permitting
process.

An Informal agreement among states to c¢reate a multistate
information exchange-feedback-comment process {called here "comment
process”) or to allow other state representation in the permitting
process (called here "standing”) 1s fraught with uncertainty. Thisg
suggests the first advantage of a formal agreement-—it would be legally
fullproof. 1If the legislatures of the agreeing states enacted laws
reflecting theilr agreement, then the duty elther to fulfill the comment
process or to allow standing would be beyond serious issue. Agreements
of this nature would not require Congressional consent because it would
in no way threaten federal gupremacy.

On the other hand, such formal agreement invelving legislative acts

are difficult to make. An interstate organization such as the Chio
River Valley Water Sanltation Commission could act as a propesing
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agency. The Commlssion has sufficient present authority to act both to
draft the agreement and then to promote its passage. Article VIII of
the compact creating ORSANCO states in part:

"The Commission shall conduct a survey of the territory
included within the distriet, shall study the pollution
problems of the distriet, and shall make a comprehensive
report for the prevention or reduction of stream pollution
therein. The commission shall draft and recommend to the
governors of the various slgnatory states uniform legislation
dealing with the pollution of rivers, streams, and waters and
other pollution problems within the district. The commission
shall, more than one month prior to any regular meeting of the
legislature of any state which is a party thereto, present to
the governor of the state Ilts recommendations relating to
enactments to be made by any legislature in furthering the
intents and purposes of this compact”. (Emphasis added.)

Although water pollution is clearly the chief concern of ORSANCO
the words of Article VIII ("The pollution problem,” "other pollution
problems”) recognize that alr and land pollution are interconnected
concerns for one environment and that effeorts to control water pollution
necessarlly Involve concern for alr pollution, land use allocation and
energy-resource utilization.

Any legislation that might be proposed by ORSANCO pursuant to
Article VIII would reflect agreement just as the ORSANCO compact is
enacted legislatlon of every compact state. Drafting and proposing is
one thing; actual agreement is quite another. Difficulty in reaching
agreement even as to a limited "comment process” is the disadvantage of
a formal agreement.

2. To allow other states to initiate and utilize a state”s process
for the judicial review of the permitting process.

Most state officials are probably wary of using another state’s
courts. The Unlted States Constitution takes cognilzance of this fear
that "parochial factors might often lead to the appearance, 1f not the
reality, of partiallity to one”s own." Ohlo v. Wyandotte Chemicals
Corp., 401 U.S. 493, 500 (1971). 1In Article ILI, original jurisdiction
is conferred on the Supreme Court for all controversies between states
and for all cases between a state and the citizens of another state.
Mareover, Article IITI extends the fedaeral judicial power to all cases
between citizens of different states. Nonetheless, many modern
commentators feel the fear 1Is much exaggerated. (5ee the late Justice
Felix Frankfurter™s concurtring opinion In Lumbermen”s Mutual Casualty
Co. v. Elbert, 348 U.5., 49, 53-56 (1954).) Several times Congress has
nearly abolished diversity jurisdiction, most recently in 1978 when the
House passed such a bill. (H.R. 9622, 95cth Congress, lst Session}. The
Senate failed to act on it. Indead the Supreme Court In the Wyandotte
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Chemicals Corporation Case (cited above) refused to exerclse its
original jurisdiction in an environmentl nuisance sult between Ohlo and
several out—of-state corporations, on the express excuse that Ohio state

courts could probably be fair to the

Sults by one state In the courts of anther are a rarity.

sults of thils nature—-—-where a sister
to collect taxes. Forty-four states
reciprocal legislation allowing such
are qulite different from the kind of
For example, if Ohlo sues a taxpayer
law 1s used and West Virginia has no

out-of-state corporations.*

Most
state 1s the initiating party--are
including all six study states have
suits 1n their courts.** Such suits
intervention contemplated here.

in West Virginia state court, Ohio
interest 1in the outcome. By

contrast, a suit by Ohio to seek review of an administrative

certification of a new facility site
would be decided under West Virginia
very strong interest in the outcome.

in the West Virginla state courts
law with West Virginia having a
Thus the anology between

out-of-gtate tax suits and out-of-state standing for adwministrative

review 1s somewhat weak.

Nonetheless there seems to be no legal

impediment to a state”s allowing another state to seek judicial review
in the first state”s courts of 1ts administrative actions.

Since the review would be under

state law, the intervening state

would not be able to seek further review in the United States Supreme

Court.

Other revliews may be possible utilizing the judicial review

sections of the various federal environmental protection acts which

authorize federal court review under

certain clrcumstances.®*** Review by

*In Arizona v. New Mexico, 425 U.S. 794 (1976), the Court found the
New Mexlco state courts a suitable forum to litigate the
constitutionality of a New Mexlico tax on Arizona utilitiles and therefore

refused to exerclse its own original

Arizona against New Mexico to adjudicate the same 1ssue.

Arlzona v. New Mexico,

jurlsdiction in a sult brought by

Supreme Court could review the final

0f course, in
as Iin the Wyandotte Chemicals Corp. case the
decision of the state court. Such

review would not be avallable in the kind of standing contemplated by

this section of the paper.

See also,

Nevada v. Hall, 440 U.S5. 410

(1979) where a citizen of California was allowed to sue the state of
Nevada in a California state court, the Court finding no finherent,
Implicit, or express constitutional restrictions on such suits.

**Such sults have also been allowed without legislation and without

the reciprocal feature, merely as a matter of interstate comity.
Rodgers, 238 Mo. App.

State ex. rel., Oklahoma Tax Comm. v.

See
1115, 193

S.W. 2d 919 (1946); see generally, Leffar, Out—of-state Collection of

State and Local Taxes, 29 Vand. L.

Rev. 443 (1976).

***For example, 42 U.5. C Section 7604, 7607 (Clean Alr Act) but
such sults when against a state are subject t¢o Eleventh Amendment

immunity.
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a state”s highest court of its own administrative agency”s enforcement
of its state law, even at the behest of another state, would not be
further reviewable. A new action might be brought by the dissatisfied
state against the permit granting state under certain circumstance in
the Unlted States Supreme Court, invoking that court”s original
jurisdiction to hear controversies between states. That {s another
matter entirely. 1In any event it 1s a new action and not a further
review of the state court review.

How effective 1s such a review in protecting other state interests?
Assuming that the state permlt law contains no express mandate requiring
consideration of out-of-state impacts (except those mandated by federal
environmental laws)*, the state review court might still protect
out—of-state interests. This protecticon can come in two general ways,

A fairly direct way is the court™s broadly interpreting such standards
in the permit law to include protection of all potentially affected
interests, in state and ocut. It is worth noting that while state laws
may not expressly mandate consideration of out—of-state impacts, they
also do not expressly mandate ignoring such impacts. A state’s agreeing
to allow other states to intervene by invoking the judlclal review
process may be taken by that state”s courts as a sign that broad
interpretations of the standards is intended. A second way a court
might protect out-pf-state interests without having an express mandate
to do so 1s less direct., The intervening state may simply insist that
the permitting state adhere to its” (the permitting state”s) own policy
designed to protect its own citizens. This alone could result in a
permit grant being reversed. The reversal could result In a site being
abandoned or the proposed facility modified, either of which should
eliminate or at least mitigate the threatened impact on the intervening
state.

Thus such intervention could be useful to the intervenor state and
agreements to allow reciprocal intervention in the judicial review
process might be viewed as having practical utility, even without
concomltant substantative standards.

3. To set substantative permit standards that include taking
account of out-of-state lmpacts.

As discussion in Section ITI. A.2c. (above), one concludes that
without such standards, intervention in the permitting process would be
less effective. The immediately preceding section suggests ways in
which interwvention might be effective in the judicial review process
even with no substantive standards. There can be no question that

*See for example the Clean Alr Act Sectilon 126 and Section 110 (a)
(2)y (E) (1) (42 U.S5.C. Section 7426 and Section /410 (a) (2) (E) (i)} ).
See “Legal and Institutional Aspects of Interstate Power Plant Siting.”
ORBES, pp. L7-18.
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intervention by ather state representatives either at the permitting
stage or the review stage would be much more effective 1n bringing about
an actual accounting for out—-of-state Ilmpacts where the permit granting
standards mandate such an accounting.

There does not appear to be any reason why substantive standards
could not be set to include the full range of potential impacts from any
proposed site, In state and out.

4, To create a neutral arbiter/mediator to resolve interstate
disputes concerning the application of permit standards at a particular
site.

A mediator is merely a helper, an aid. An arbitrator by contrast
is a decision-maker. Both are dispute settlers In the broadest sense,
but the mediator helps the partles reach an agreed settlement, whereas
the arbltrator dictates a settlement. The mediator helps by providing a
neutral perspective; he or she clarifies the issue or issues between the
parties and suggests possible compromises. In short, the mediator
breathes a breath of detached objective reality into the dispute. The
partles still must settle the dispute themselves. On the other hand the
arbitrator is like a judge in that he imposes a solution usually based
on some standard already in existence. With a judge the standard is the
general law of the community. With a non-judge arbitrator {(usually the
meaning of "arbiltrator”) the standard is usually a contract which
establishes, defines and regulates the relationship between the parties
{labor and commercial contracts contaln 99 percent of the arbitration
clauses). When there exists a standard for settling the dispute, the
arbitrator”s role is to interpret that standard and apply it to the
dispute.

There can be arbitration that is standardless, that is without
standards known to or agreed on by the parties 1in advance. For example,
people talk about submitting a labor dispute te "binding arbitration.”*
What is usually intended by the term, since arbltration is by definition
binding, 1s standardless arbitration. Such arbitration is much like
mediation, except that this "mediator™ wmay impose a settlement. Most
labor contracts contaln clauses providing for the arbitration of
disputes arlsing under the contract, 1.e. for ordinary arbitration,
which 1s binding.** Labor disputes outside of a contract (either because
there is no contract or the contract does not purport to cover the

*As we shall see "binding arbitration” could as easily be called
"binding mediation” and without the redundancy.

**The arbitration decision made by a private (noan-governmental)
arbitrator is "binding"” in the sense that a court of law will enforce it
with its contempt power (usually) by granting a decree of specific
performance. See Textile Workers Union of America v. Lincolm Mills, 353
U.5. 448 (1957).
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particular dispute) are settled elther by negotiation, with or without a
medlator, or by "binding arbitration.” "Binding arbitration” is a
product of either (a) the operation of a law which requires that certain
kinds of disputes under certaln clrcumtances must be submitted to
binding arbitration or (b) the agreement of the parties. In many places
public employees unions have won the right to the binding arbitration of
wage and hour disputes. Legislators might grant the right in lieu of
the right te strike as a political trade-off. The agreement of the
parties to arbitrate could be an agreement made before the dispute
begins or during the dispute when negotiaclon fails. In the first case,
the agreement wight designate certain kinds of disputes arising between
the parties as disputes to be arbitrated In a certain way after a
certalin period of efforts at negotlated settlement had passed. 1In the
second case, the parties seeing a negotiated settlement as unlikely and
prefering some settlement as more desirable than no settlement*, agree
to have a settlement imposed on them.

Mediation is a political process. 1t helps others reach
compromises in order to settle on a future course of actilon.
Arbitration is a legal process. It settles disputes by interpreting and
applying the standards resulting from past compromises**, compromises
resulting In law or in contract. Mediatlion helps the parties to agree.
Arbitration lmposes a settlement based on past agreement reflected in
contracts or In laws.

Where does so called "binding arbitration” fit in? Tt is political
in that there 1s no prior settlement manifested in law or contract on
which to predicate the resolution of the present dispute. A wholely new
settlement is required. On the other hand it 1Is legal in the sense that
it depends not on the negotiated agreement of the parties, but on the
decision of a non-party. Such a settlement contains political
compromises but not as the parties choose but as the arbiltrator chooses.
Thus "binding arbitration™ is a hvbrid or mediation and arbitration that
can more descriptively be called pelitlcal arbitration.

In sum dispute settlement through the medium of a third party takes
three forms: mediatlon, legal arbitration (ordinary arbltration) and
political arbitration ("binding arbitration”).

A formal agreement between states could without question be used to
bring into exlstance any of various medlation schemes that might be
devised. Since a mediator has no decision making authority, no state

#In the usual dispute, one party has more to gain by
non—-settlement, than by settlement—i.e., the status quo is better than
any possible settlement. Thus the law’s delay 1s aided and abetted by
the dilatory tactics of one side or the other inm most law sults.

**Law 15, in one sense at least, simply old politics.
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sovereignty Is threatened by creating a mediator. Such agreement could
also provide for apportioning the costs of mediation, which should be
quite small, even in a scheme calling for a permanent office and staff
The advantages of a formal agreement over an informal agreement are
certainty of funding and greater commitment to use.

A formal agreement between states would doubtless not be sufficient
to bring into existence a legal arbitratlon process. If It could be
done, it would probably require an interstate compact approved by
Congress,

A formal agreement between states could possibly bring into
existence a political arbiltration system. Since such a scheme is
essentially an agreement to agree and requires no substantive or
prescriptive law, it seems not to encroach on federal judicial or
legislative power. On the other hand if the “bindingness” of such
arbitration {5 to have any meaning in the legal sense, it would have
gome superstate enforcement power behind it. Perhaps the exclusive
original jurisdiction of the United States Supreme Court to settle
disputes between states could be used. An actlon would be brought in
the Supreme Court agalnst the state refusing to obey the arbitration
decision. Tt would probably seek mandatory relief. (See, Wyoming v.
Colorado, 259 U.S. 419, 496 (1922) and subsequent suits brought to
enforce the 1922 decree, 286 U.S. 494 (1932); 298 U.S., 573 (1936) and
309 U.S. 572 (1940).) Whether the Supreme Court would enforce the
decision of an agreed on political arbitrator is problematical and the
mechanisms of actual enforcement are complex as suggested by the above
citation.

C. By Federal-5tate Compact to Create Any of the Mechanisms
Suggested Above.

Federal-state compacts are of two general varleties: 1) The
ordinary Interstate compact approved by Congress* and 2) the interstate
compact not only approved by Congress, but with the federal goverament
as an active voting participant in an ongolng jolnt effort.** The first
type was used originally as the settlement ¢f a dispute——as a treaty
between nations settles a dispute-—and not as an ongoing mechanism for

*Agreements between states that do not require the consent of
Congress (see above discussion under III B. are often called "compacts”
but here the term "compact" is limited to those formal agreements
between states that do require congressional consent.

*%*(RSANCC has federal members as if the federal government were a
party to the compact the same as the member states, but in determining a
quorum (Art. V) and taking action agalnst a pollutor (Art. IX) only
states count. But In adopting rules (Art. VI) the federal members
apparently count like the members from the signatory states. Thus,
ORSANCO is not a federal-state compact because although the federal
government is a partner in the enterprise, it is not a full partner.



settling disputes. Boundary disputes between states were often settled
this way with the compact document being the formalized manifestation of
a permanent settlement which, when approved by Congress, settled the
matter forever. It is a legislative alternative to judicial dispute
settlement. As between states, judiclal dispute settlement involves the
original jurisdiction of the Unlted States Supreme Court.

The other common dispute between states 1s over water rights. The
first compact settling a water dispute* was the Colorado Rlver Compact
of 1921 which simply fixed an allocation of "beneficial consumptive use”
between the upper basin states (Colorado, Utah, New Mexico, Wyoming) and
the lower basln states (California, Arizona, Nevada). The history of
settlement between the states In each basin 1Is long, complex, and
illustrative of the two ways to settle interstate disputes. The upper
basin states entered into a compact in 1949 (The Colorado Basin Compact
of 1949) and the lower basin states ended up in the Supreme Court
{Arizona v. California, 373 .5. 546 (1963)). The 1922 compact
estblished no permanent agency to enforce the allocation. Hut unlike
boundary dispute settlements, water disputes settlements establishing an
allocation formula require continual monitoring to see that the terms
are belng adhered to. Therefore the 1949 compact established the Upper
Colorado Basin Commlssion. The Commissicn also acts to promote
development In the Basin. It has no planning or policymaking function.

The establishment of such a compact commission 1s a comparatively
new development, but there are now a number of compacts with such
commissions.** However, the existence of such commissicons should not be
taken to mean that there are now a number of agencies for exercising
governmental regulatory authority on an interstate regiounal basis. Most
such commissions are development and custodial authorities-—they own
public property, they build om it, they plan and control private
development of a public resource. The new federal-state compacts for
the Delaware River Basin and Susquehanna River Basin are of this
varlety. These commission are analogous to a munlcipal port commission
or water commission. They carry on the proprietary functions of
government.

There is one exception, the Ohlo River Valley Water Sanitation
Commission (ORSANCO). ORSANCO is the first and only interstate
regulatory commission. It acts like an administrative regulatory agency

of government; it makes rules and invokes theilr application by using
member state or federal courts. It cannot legislate in the sense of

*The Supreme Court had been and still is resorted to for the
settlement of most such disputes. See, for example, Nebraska v.
Wyoming, 325 U.S5. 589 (1945).

*%port of New York Authority Compact of 19211 was the First.
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making primary regulatory policy. That is done by the Compact itself
(see Articles I and VI). But it can make rules that glve force and
effect to the primary policy. ORSANCO is one the few interstate
regional agency with such authority.*

The questlon 1ls can interstate compacts be used to create any of
the mechanisms discussed above. The short answer 1s a compact could be
used to do any of the things a formal agreement (without Congressional
approval) could do. But, except for the politlcal arbitratlon process,
it probably would have no advantages over a formal agreement. An
interstate compact with Congressional approval could establish a
reglonal agency for political arbitration of siting disputes or even
thelr legal arbitration. On the other hand, a formal Congressionally
approved compact 1s unnecessary to the creatlon of a mediation process
whether the process 1s carried out on an ad hoc basis or with a
permanent medlation policy center. A formal agreement wilthout
Congresslonal consent would serve as well. Simlilarly there would be no
significant advantage in a formal compact to alleow "intervention” or
"feed~back.” There again a "formal agreement” would do as well,

Article III of the ORSANCO compact authorizes the commission to
exerclse such additional power as may "be conferred upon it by
subsequent action of the respective legislatures of the signatory states
or by act. . . of Congress.” Thus without further Congressional
approval, the ORSANCO states could authorize QORSANCO to take on a
medlation role.

V. MEANS AND MECHANISMS FOR INTERSTATE CONFLICT RESOLUTION

The goal of a dispute resolving mechanism is to resolve disputes in
such a way as not to delay the implementation of a desired sccial policy

*The Lake Tahoe compact is another. Tahoe Regional Planning
Compact, 83 Stat. 360, Cali. Gov. Code Section 66800-66801. The Tahoe
Regiconal Planning Agency was created by this compact to coordinate and
regulate develcpment in the Lake Tahoe Basin resort area and to conserve
its natural resources. To thils end TRPA was to adopt and enforce a
regional plan for land use etc. This involved some legislative and
regulatory authority but for a very limited bi-state area. See Lake
Country Estates, Inc. v. Tahoe Regional Planning Agency, 440 U.8. 391,
99 s. Ct. 1171 (1979).
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or project.* The social project might be the building of new and/or
improved energy produclng or transmitting facilities. The social policy
might be clean air, clean water and energy self-sufficiency. This goal
could be called the goal of efficient dispute resolution. The goal 1s
an ideal and will not be perfectly achieved but does give something to
alm for. Achievement of the goal requires the following:

(1) Early identification of potential conflicts;

(2) Early available means to resolve the identified conflicts by
{a) mutual agreement of parties asserting adverse interests or
(b) ilmposed resolution through an authoritative agency such as
a court or arbitration panel;

(3) A mechanism that requires early use of the available means to
resolve the identified conflicts such as a statute of
limitations or the equitable doctrine of laches;

(4) An authoritative dispute resolving mechanism, when such
mechanlsm must be resorted to, that is fast, final and
acceptable. TAcceptable"” means that the partles whether
perceiving themselves as "winners” or losers” accept the
declsion as definitive.

In American soclety, the most "acceptable” and it would appear the
only acceptable dispute resolving mechanism 1Is our regular system of
courts. This 1s true partly, no doubt, because courts are final; partly
because they are thorough (often involving several layers of review),
and partly because of a long tradition of deference to judicial
decisions. However, the thoroughness that fosters acceptabllity is
earned In part by a deliberateness which sacrifices speed. Speed, of
course, 1Is essential to our goal of an ideal dispute resolving
mechanisms. “"Deliberateness” has two maln components which slow down
the process. First, the American judicial process requires the party’s
initiative in moving the process along. Since generally one party or
the other percelves it to be in his interest to keep things as they are,
i.e. to do nothing, that party will take whatever steps are avallable
within the dispute resoclving process to slow the process down. Since

*Of course, a possible dispute is the desirability of a particular
project (or of any project) In which case those who think a proposed
project undesirable at a particular place or any place will consider
delay itself partial victory. See Vermont Yankee Nuclear Power v.
Natural Resources Defense Council, Inc., 435 U.S. 519 (1978). By 1978
eleven years of "delay-victory” had been won by the opponents of the
proposed nuclear plant.
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the process is itself elaborate, it can often be "used" successfully to
slow down or postpone the decislonal process. Second, deliberateness
allows the decision maker to take as much time as necessary 1in deciding
that case {(unless it is a jury case). When a court takes a case "under
advisement,” especially an administrative appeal, it may take two weeks
or two years to render a decision.* It is accountable only to itself.
The total time it takes a case to wind through the courts (after the
administrative proceedings) generally runs to several years. 1In the
Vermont Yankee Case cited above the delay was eleven years when the
Supreme Court decided it but the case was stlll far from over.

This section will describe how the present system lmplements the
four factors of efficlent dispute resclution in the general context of
energy facility siting and, where appropriate, wlll suggest ways these
exlsting mechanisms could be better used, and will examine the "jolnt
review process” as a mechanism for efficient confllct resolution.

*See ORBES report on "Legal and Institutional Aspects”, pages
152-153. See for example National Resources Defense Council v. Nuclear
Regulatory Commission 666 F2d 595 (D.C. Cir. 1981) case argued April 8,
1981 decided October 1, 1981. The case was filed in the Court of
Appeals on March 24, 1980. That i1s a typlcal case. The United States
Court of Appeals for the Fifth Circuit (and the new Eleventh Circuit
formed from the old Fifth Circuit) no longer publishes both the date of
oral argument and the decision date. Thus, even the small measure of
accountability public visibility alone could bring to decisional delay
no longer obtains 1o two circuits.
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A. Existing Means of Conflict Resolution

1. National Environmental Policy Act (NEPA)

The National Environmental Policy Act of 1969 requires that all
federal agency action "significantly affecting the quality of the human
environment” be preceded by an environmental impact statement (EIS).*

*42 U.S.C. Section 4332 (1970). Of course, this statement ignores
the many potential issues involved In determining (1) the duty to file
an EIS, {(2) the scope of the EIS and {3) the substantive impact of an
EIS, i.e. will a reviewlng court say that full disclosure in not enough
but the federal agency must be shown to have weighed the environmental
concerns In its decisionmaking process. Much litigatlion has resulted
from such issues. The duty issue turns on the meaning of "significaantly
affecting” (40 C.F.R. Section 1508.27) and whether use of the word
"major"” to modify "Federal action” (id. (¢) ) means that action must be
both "majer" and have "significant” environmental impact. The Council
on Environmental Quality”s (CEQ) own rule says "major” adds nothing to
"significant,” 40 C.F.R. Section 1508.18, but the United States Circult
Courts of Appeals are divided =ee, for example, NAACF v. Medical Center,
Inc. 584 F. 2d 619 (3rd Cir. 19/8) (holding "dual standard” necessary)
and Minnesota Public Interest Research Group v. Butz, 448 F. 2d 1314
(8th Cir. 1974) (holding that "major” adds nothing). The scope issue is
complex and CEQ”s definition of "scope” underlines its complexity while
adding little to clarify. (40 C.F.R. Section 1508.25). See Winnebago
Tribe of Nebraska v. Ray, 621 F. 2d 269 (8th Cir 1980) which held that a
Corps of Engineers” environmental assessment need not include entire 67
mile transmission line project but only the 1.25 miles of actual river
crossing. The substantive content of NEPA 1s an issue much debated.
(See ORBES report at pp. l14-15). The Supreme Court seems to have closed
the door to a broad substantive mandate in Strycker”s Bay Neighborhood
Council Inc. v. Karlin, 444 U.S. 223 (198C) but left the door slightly
ajar to a narrow substantive content. (Id. footnote 2 and Klepp v.
Sierra Club, 427 U.S5. 390, 410 n. 21 (1976): "The only role for a court
is to insure that the agency has taken a "hard look”™ at environmental
consequences, 1t cannot Interject itself withln the area of discretion
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Since more major energy facility siting involves bullding water intake
and dlscharge structures and barge facilities, the Corps of Engineers
must issue permits under 33 U.S.C. Section 403 (Section 10, River and
Harbor &ct of 1899) and 33 U.S.C. Sectilon 1344 of the Clean Water Act.
Ordinarily the Corps wili be required to prepare an EIS. But EPA is
ordinarily not required to file an EIS under either the Clean Air Act*
or the Clean Water Act** even where federal environmental act
implementation has not been turned over to the state. Therefore, unless
it is a hydroelectric facility (FERC), a nuclear facllity (NRC) or a
rural cooperative facility (REA)*** no other federal agency except the
Corps of Engineers needs to file an EIS for the siting of a major energy
facility. Moreover, the environmental assessment prepared by the Corps
would not need to include more than the river lmpact. (See Winnebago
Tribe of Nebraska v. Ray, 621 F. 2d 269 (8th Cir 1980) and Zabel v.
Tabb, 430 F. 2d 199 (5th Cir 1970) cert denied 401 U.§. 910 (1971).
Zabel holds that the entlire river impact, ecological as well as
navigational, may be included in the Corps”™ EIS. Although CEQ s
regulations provide for the reporting of "Indirect effects and their
significance” (42 C.F.5. Section 1502.16 (b) ), "indirect effects” means
foreseeable effects caused by the federal action but later in time or
farther removed in distance than the "direct effects” which "occur at
the same time and place.” (40 C.F.R. Section 1508.8 Effects. See also
40 C.F.R. Section 1508.25.) The key to understanding why "iandirect
effects” probably does not include the total environmental impact of the
proposed energy facility is the word "caused.” The Corps of Engineer”s
actlion Iin permitting a water intake and discharge structure must be the
cause directly or indirectly of the envirommental effects it reports on
in the EIS. It can be argued that an indirect effect of permitting the
water structure allows the whole facility to be bullt; 1n other words,
but for the permit, no facility would exist. Every effect of the
proposed facility 1s an indirect effect of the federal permit action,

*¥15 U.S.C. Section 793 (e) (1) (Energy Supply and Environmental
Coordination Act of 1974, Sectdon 7 (¢} (1) ).

*%33 U.S.C. Section 1371 (e¢) (1) (FWPCAA of 1972, Section 511 (c)
(1) ) except for EPA grants for the construction of treatment works and
issuance of permlts for new sources.

***FERC is the Federal Energy Regulatory Commission formerly the
Federal Power Commission (FPC), NRC is the Nuclear Regulatory Commission
formerly the Atomic Energy Commission (AEC) and REA is the Rural
Electrification Administration.
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yet such a notion of causation 1s usually rejected in the law. Indeed
it was just such a notion of cause that was rejected in Winnebago Tribe
of Nebraska v. Rey, supra at 273:

"If, however, appellant”™s position were correct, then anr EIS
for a properly segmented portion of a highway would have to
counsider impacts of subsequent segments as well. ...
Completion of a non-federal aspects of this single project
does not constitute a secondary or Indirect effect of the
federal action.”

Winnebago 1s not a Supreme Court decision and thus not the last word.
Assuming Winnebago would be followed still leaves open two questions:
even if the Corps of Englneers has no duty to include total facility
impacts In its EIS does it have the authoricy® to Iinclude such impacts
if 1t so chooses, and 1f it has such authority to file an expansive EIS,
will it choose to do so?

The EIS process, whatever the scope of the EIS in a particular
case, could be used for conflict resolution in a limited way. It could
provide for early identification of potential conflicts by full use of
the CEQ prescribed "scoping meeting.” (40 C.F.R. Section 1501.7).
Moreover, the scoping meeting could be used to give early notice to the
various potentially Interested states and possibly to have other states
than the site state participate in making the EIS.

Section 1501.7 Scoplng says, "There shall be an early and open
process for determinling the scope of issues to be addressed and for
ldentifying the significant issues related to a proposed action ... as
soon as practicable after its decision te prepare an environmental
impact statement and before the scoping process the lead agency shall
publish a notice of intent in the Federal Register ...

{a) As part of the scoping process the lead agency shall:

(1) Invite the participation of affected Federal, State and
local agencies ... and other interested persons
{including those who might not be in accord with the
action on environmental grounds) ...

This language leaves no doubt that the lead agency has the right to
notify other affected states and perhaps has a duty to so notify.

*The reason this authority 1s necessary, of course, 1s that the
private developer (e.g. an electric utility) will have to bare most of
the cost of the EIS and since the cost can be sizeable, the developer
will resist an expansive EIS 1f the federal agency has no authority to
require 1it.
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Whether other states (non-permitting states/non-site states) identified
by the preliminary environmental assessment (40 C.F.C. Section 1501.3
and 1508.9) as being affected can be made cooperating agents 1Is
problematic. 40 C.F.C. Section 1501.6 Cooperating agencies seems to
refer to federal agencies. The one reference to "agency” without the
adjective "federal"” ("An agency may request the lead agency to designate
it a cooperating agency.”) seems in context to imply "federal agency.”
However, Sectlon 1508.5 which defines "cooperating agency” states in
part that "(a) State or local agency of similar qualification (i.e. "has
jurisdiction by law or special expertise with respect to any
environmental impact involved in a proposal”) ... may by agreement with

the lead agency become a cooperating agency.” (Emphasis added.)
Perhaps an affected non-state”s environmental protectlon agency would
count as a "State agency with special expertise with respect etc.” For

example, Pennsylvanla claims it will be affected by a proposed plant
near Steubenville, Ohlo, and asks that its EPA or Clean Alr Agency be
made a cooperating agency for filing the EIS. If this can be done it
would certainly allow an early out-of-state input into the siting
process,

The shortcomings of the use of NEPA as a conflict resolver is that
the mandated EIS has little or not substantive control. The EIS is not
a prescription of future action, public or private, and it is not a
resolution of conflicting Interests. An EIS is only the full disclosure
of environmental and other impacts of a proposed action; 1t mandates no
action about them.* However, such full disclosure should provide early
identification of potential interstate conflicts especially 1f "other
affected states"” participate in the disclosure itgelf. Early
identification of conflicts is one important factor in the goal of
efficient conflict resoclution.

2. ©State Courts

The use of state courts to resolve Interstate disputes** was
discussed in previous sections. Generally state courts are unavailble
to settle disputes between states but interested private parties in
other states are sometimes allowed to intervene in state review of
administrative action. But this process is both time consuming and
generally futile. It 1is time consuming because the very nature of
judicial review is time consuming. If initial review occur In a state

*See discussion above in first footnote In this section and in the
ORBES study, pp. 13-15.

**The term "interstate disputes” can mean either disputes between
states, between a state and the citizen”s of other states, or between
citizen™s of different states. Unless I otherwise indicate I mean all
three kinds by the term "interstate dispute.”
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trial court, two levels of review above the trial courts occurs in many
states {Pennsylvania, Ohio, Illinols, Kentucky, Indiana). Moreover,
state court procedure is very Involved for rules about which
court——trial, intermediate appellate, supreme appellate-—is the origin
of administrative appeals; rules about means other than judlcial review
for invoking the judiclal process—-—-injunction, mandammis, certilorari,
prohibltion, common law nuilsance sult or statutorily authorized cltizeuns
sults*; rules about appeals to higher courts (wheun, where, scope of
revliew); and the rules of procedure of what court one finally finds
oneself in. All of the above areas of formal rules applicable to state
judicial dispute settlement are themselves the sources of disputes which
have to be settled in the process of settling the substantive dispute.*¥
Much time 1s spent on this “"formal dispute” settlement itself. The
whole process Is very time consumlng; an excellent vehicle for those
disputants to whom delaying 1s winning.**#

In states where there Is no one stop permit process for facility
giting, there may be several simultaneous administrative permit
processes and several avenues for judiclal review. Only Ohio of the six
main stem states has a one stop siting process. Judicial review of that
process In Ohio is streamlined, forcing one definitive review in the
Ohlo Supreme Court.**** The Ohio process is a vast lmprovement in
efficiency but even in Ohio thils process would be of limited use in
multistate dispute settlement because of the lack of standing of
out-of-state would-be intervenors (including the states themselves),
lack of substantive permit standards that include taking account of
out-of-state impacts, and lack of any other standards by which a state
court could settle an interstate dispute.

{3) Federal Courts

Like most Ohio Valley state courts, the federal courts are three
tiered: United States District Courts, from which one has an automatic
right of appeal to the United States Circuit Courts of Appeals from
which one has a discretionary appeal to the Supreme Court. Most federal
administrative appeals begin in the middle tier, the Circuit Court of
Appeals, and contain strict time limits. Section 307 of the Clean Air
Act (42 U.S.C. Sectlon 7606 allows only 60 days after final agency
action to appeal to appropriate circult). But citizens sults under
Section 304 of the Clean Air act (42 U.S.C. Sectlon 7604) are brought in
the lowest tier, the United States District Court from which there is an

*See ORBES study pp. 139-40.

*%See generally ORBES study pp. 138-153.

*%%Gee the discussion of Illinois dispute over scope of review in
ORBES study p. 155 and previous discussion at pp. 36-38.

**%k%See QRBES study p. 154.
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appeal as of right to the circuit court of appeals and a further appeal
from the clrcuit court to the Supreme Court can be sought. Cltizens
suits can be brought by any person* agalnst any governmental pollutor—
federal, state or local, or the Administrator of EPA for fallure to
perform a non-discretionary act, or against a person polluting or
proposing to pollute without a PSD or non-attainment permit.**

Along with the usual problems of judicial delay, three other
factors make the federal environmental laws with judicial oversight in
the regular federal courts a not very satisfactory vehicle for
Interstate dispute settlement: (1) each federal envirommental law, alr,
water, solid waste, etc., has its own process and no one federal process
covers all impacts from a particular proposed slte; (2) the most
important act from an interstate disputes standpoint, the Clean Air Act,
contalns an Inadequate substantive standard for interstate pollutilon;
(3) the administrations process mandated by the various acts is fraught
with potentlal for delay.

The substantive standard of the Cleam Alr Act 1s contained in
Section 110 (a) (2) (E) (i): "The administrator (of EPA) shall
approve such (proposed state lwmplementation) plans, i1f he
determines .., that-— ... (E) it contalns adequate provisions
(1) prohibiting any statlonary source within the state from
emitting any air pollutant in amounts which will (I) prevent
attalnment or malntenance by any other state of any such
national primary or secondary ambient air quality standard, or
(I1) interfere with measures required to be included in the
applicable implementation plan for any other state under part
C to prevent significant deterioration of alr quality or to
protect visibility..,"*#**

*#Subject to the rules of "standing”. See ORBES study p. 152,

**New England Legal Foundation v. Costle, 475 F. Supp. 425 (D.
Conn. 1979) represents a falled effort by Connecticut citizens to use a
citizens sult to protect themselves from New York and New Jersey
pollution.

*#**Subpart (1i) refers to "insuring compliance with the requirements
of Sectlon 126 (42 U.S.C. Section 7426) relating to interstate pollution
abatement” and has been held to refer only to Section 126 {a) which
contains a requirement than an SIP contain provisions for "written
notice to all nearby states that the air pollution levels of which may
be affected by such (a PSD controlled or potentlally NAAQS violating)
source .. " Comnecticut v. EPA, F. 2d , 16 ERC (Environment
Reports Cases) 1467 (2nd Cir. August 4, 1981). Section 126 (b) contains
a provision that a state may petition the Administrator that Section 110
(ay (2) (E) (1) 1s being violated or will be violated by a "major
source.” Thus Section 126 contalns no substantive standard but refers
back to the Section 110 standard.
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"Part C--Prevention of Significant Deterloration of Air Quality
states Inter alia in Sectlon 160 (purposes) (42 U.S.C. Sectlon 7470):

"The purpose of thls part are as follows: (3) to insure that
economic growth will occur in a manner consistant with the
preservation of existing clean alr resources; (4) to assure
that emissions from any source in any state will not 1nterfere
with any portion of the applicable (SIP) to (PSDAQ) for any
other state; and (5) to assure that any declsion to permit
increased air pollution in any area to which this section
applies (roughly any area that is not a "nonattainment area:,
1.e. any area that is not reliably established as one
viclating NAAQS)} is made only after careful evaluation of all
the consequences of such a decision ..." (Emphasis added).

This substantive standard is applied in three procedural settings:
(1) procedures for EPA approval of SIP"s (Section 110 (a) (2): 42 U.S.C.
Section 7410 (a) (2) ); (2) procedures for EPA approval of a revised S5IP
or a SIP variance for a specific "fuel burning stationary source”
{Section 110 (a) (3}); 42 U.5.C. Section 7410 (a) (3); Train v. Natural
Resources Defense Fund, 421 U.S. 60 (1975) ); and (3) procedure for a
state complaint to EPA to make a finding about a major source In an
other state {(Section 126 (b), 42 U.5.C. Section 7426 (b) ). At least in
the first procedural context EPA has fairly broad authority to require
that SIP”s contain provislon sufficlent to address the problem of
interstate alr pollution. Alabama Power Co. v. Costle, 636 F. 2d 323,
13 ERC 1993 (D.C. Cir. 1980). See final EPA PSD regulatlons in 45 Fed.
Reg. 52676 (August 7, 1980). But the extent that EPA must address
interstate impacts within any of the three procedural contexts 1s more
problematic. See Comnnecticut v. EPA, 16 ERC 1467, 1472 (2nd Cir 1981).
And the viability of the Clean Alr Act substantive standard as a general
vehicle for settling interstate disputes 1s even more problematic. EPA
itself has stated it lacks adequate legal authority to deal with the
acid raln problem. It called the Section 126 process "cumbersome” and
that it entails "political hassles.” Tt suggests the Act should be
amended to allow EPA to take Interstate regional approach to managing
air quality and contrelling acid rain.*®

It was shown 1n earlier discussion above that the original
jurisdiction of the United States Supreme Court 1s not an efficient
dispute settling device.

%11 Environmental Reporter 482 (1980). See also Findley & Farber,
Environmental Law, Cases and Materials, pp. 219-23 "Note on Interstate
Alr Pollution and Acid Rain” (1981) and ORBES study pp. 17-18.
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B. A Joint Revliew Process

A process that can be worked out through informal interstate
agreements 1s the "jolnt review process.” 1t would entall an agreement
among the six state governors to notify one another of any proposed new
energy facility and an agreement to agree In the future as to the joint
handling of the permit process for a partlcular proposal or set of
potentially competing proposals. For example state A says M electric
utility wants to bulld plant X and state B says N utillty wants to build
plant Y where X and Y satisfy the same need and both are needed.
Ideally, once each state knew of the other”s proposal, the states would
jointly decide which was the better proposal or work out come
compromise.

If the ideal 1s not achieved (and of course it seldom 1is) then an
agreement to agree at least means the states will be In communication
with regard to specific site proposals and that communication itself
ought to make each state more responsive or at least sensitive to
affects 1n other states.

The agreement among the state executive departments speciflc to a
proposed site could be part of an agreement between the entity (probably
a private entity such as an electric utility) proposing the site and
executive department of the site state. The agreement between the site
proposer and the site state would mnot be binding contract in the usual
sense, but instead would be like a protocol or agenda, stipulating how
the legal mandated permitting process would be structured In that
particular case. In other words, it mlght stipulate that a particular
report disclosing facts relating to a particular environmental issue
would be prepared by a given date and submitted, that a heariag would be
had on a given date, that a declsion would be rendered within an agreed
upon pericd and that a further review would be combined with a report
for another agency on a related I1ssue. Thus within the existing
permitting process mandated by law, an agreed on streamlining procedure
would be imposed. Attached to the streamlining could be the agreement
with other states to allow iantervention at warious agreed on stages of
the permit granting process.

Even without substantive standards directing the siting state to
consider out-of-state impacts in its decision, the out-of-state
intervention should have some impact. However, if the state executive
under the rule making authority of the various permit laws, made rules
requiring careful consideration of all impacts, then the out-of~state
intervention could be much more effective. The authority for making
such rules could come from a comprehensive reading of the federal law
authorizing the state implewmentation plan. For example, the Clean Ailr
Act”s Section 110 {(a) (2) (E) (1) (I} & (II), especially (II) referring
to prevention of significant deterioration, would allow a SIP to require
the state EPA not to 1ssue a permit for a stationary source without a
detailed analysis of out-of-state effects and a finding as to what steps
must be taken to minimize them and bring them within acceptable limits.
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Regulations requiring analysis of ocut-of-state ilmpacts coupled with
allowance of out-of-state iIntervention In an agreed on format could lead
to early Identification and resclution of Interstate conflicts with a
minimum of time consuming litigation.

Each state”s Interest In streamlining regulation to minimize costly
project delay should induce it agree to mutual streamlining procedures
that not only speed up thelr own internal procedures but allow the early
resolutions of time consumlng delays caused by law sults brought by
other states or out-of-state parties. Such law suits can almost
literally take forever.
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Cc.8 A MULTISTATE PERSPECITIVE OF THE OHIO RIVER VALLEY

I. INTRODUCTION

Within the reality of today's economic climate and environmental con-
straints, energy development - particularly the design and siting of
major energy facilities ~ has taken on many of the characteristics of

a4 Zero-—5sum game.

In his 1980 book, The Zero-Sum Society, Economist Lester C. Thurow
defines this kind of game and relates it to the energy problem:

A zero-sum game is any game where the losses exactly

equal the winnings. All sporting events (for example)

are zero—sum gzames. For every wianer therc is g loser,

and winners can only exist if losers exist.

Nowhere is the nature of our fundamental dilemma more

clearly illustrated than in energy
Actually, of course, the objective of a well designed and administered
siting process is to optimize rather than cancel out the net benefit of
a new energy source. If the costs ~ social, economic, and environ-

mental - do, indeed, equal or exceed the benefits in a specific instance,

a proposed facility presumably will not or cannot be built. Tn either

*This paper was prepared by William McGorum of Baird-Williams Associates,
Columbus, Ohio, under contract to The Council of State Governments.
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case, however, there likelv would ke those who considered themselves
"winners" and those who saw themselves as “"losers" with regard to spe-
cific issues. It is in that more limited respect that the zeroc-sum
analogy helps to characterize the nature of the energy siting probklem

and set the stage for the disecussion which follows.

One purpose of this analysis is to review broadly the basic kinds of
issues or trade-offs which must be considered in making facility-siting
decisions. A second purpose is to point out and emphasize the typically

multistate or "regional" nature of many of these issues.

Paralleling both of these purposes are two corollary objectives, both
having to do with the common dimension of "interrelationships" in
fagility-siting matters. One corocllary cbhjective is to emphasize

functional interrelationships among the issues being considered. The

other corollary cbiective is to emphasize geographical or multistate

interrelationships.

In a purely functional sense, siting decisions involve the interrela-
tion of social, economic, and environmental considerations and the
trade-off choices which must be made in areas of conflict. Conceivably
these may touch virtually any facet of human and economic activity.

The sorting out and halancing of these factors - some of which are
quantifiable and some of which are not - is the heart of the siting

process. It typically cccurs within the boundaries of a single state.
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In a purely geographical sense, siting decisions invelve the interrelation

ns between individual

of social, economic, and environmental cons

states and constituencies within those states. This might be thought of

as adding a second or multistate dimension to the cne-dimensional or

single-state functional process briefly mentioned in the paragraph above.

As part of its purpose, thercfore, this analysis will advance the propo-
sition that "ocne-dimensional" or single-state siting cannot in most cases
be adeguately representative of a "twe-dimensional" or multi-state
social-economic-envirocnmental system which draws upon common resources

having finite capacity and limited avalability.

A final purpose will be to portray broadly - using available statistics -
certain of the similarities, differences, and interrelationships of the
Ohio Valley states in terms which are directly or indirectly related to
energy-facility siting considerations. Included will he a characteriza-
tion in statistical terms of those states either individually or cellec-

tively.

II. Consideration of A Multistate Approach to Energy-Facility Siting

The discussion which follows makes no presumption as to how a multistate
approach to siting might be developed, i.e., what ingtitutional or pro-

cedural mechanism might be used and how that mechanism micht relate to
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participation by state, local, and federal governments or members of

the public and representatives of industry. Father, it simply examines
the primary functicnal objectives or results which, by definition, weould
be expected to occur from improved communication and broadensd perspec—
tive among the Chioc Valley states in developing their individual or
"regional" energy resource base for the future. Rour possible objec-
tives are discussed separately below in terms of the key energy-related

siting issues which characterize each one.

It should be noted that the term "region" as used throughout is inten-
ded to be only loosely rather than rigidly applied. It simply signi-
fies the collective interests of those states which comprise the Chioc
River Valley and addresses the "what if" possibility of their coordin-

ated approach to energy-facility matters.

Objective 1: Provide for eguitable, econcmically sound, and environmen-

tally prudenk long-term use of common water and air resources.

It would seem that the overriding objective of a multistate or regional
approach to siting by the Ohio Valley states would be to assure an
equitable, efficient, and environmentally prudent use of the region's

two principal common rescurces, water and air. More specifically, there
are three primary parameters or issues arising out of these shared re-
sources which are of egual concern to each of the states individually and

to the region as a whole. These parameters, in turn, are basic to the

planning, design, siting, and subseguent operation of most major enerdgy-
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producing operations. Thus they form an important part of the central
framework around which a workable approach to multistate cpordination
in energy-facility siting must ke constructed. The three parameters are

water guantity or availlability, water quality, and aiv guality.

Up to a point, water cuantity might be viewed as a4 opurely technical

problem for the facility design engineer, 1.e., is there enough water
to meet cooling and/or process reguirements under all probab
tions during the expected life of the unit? Beyond that point, how-
ever, it becomes equally an environmental problem of quality rather

than guantity.

Even at the planning stage, therefore, there is a dual and mutually con-
flicting emphasis on the need to examine and balance the guantity-cuality

trade-offs for regionally shared water resou

ces. Wwhat begins as primarily
a design-engineering concern with guantity - water sources, volumes, [low
rates, and effects to and from competing uses - then shifts to what is
principally an envirommental concern with water guality expressed in ther-

mal, chemical, /sical, and biocloaical terms.

For example, it has been estimated that power plant cooling - largelv using

=

wet cooling towers because of enviromnmental reasons - will account for

nption in the United States
between now and the year 2000. This is due to the fact that water lost to

evaporation in such plants is of the order of 15 million gallons per day:
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for every 1,000 megawatts of additional capacity. That represents about
90% of total water consumption for cooling in electrical generation and

synthetic fuels production. Cooling water, of course, is recyclable, but
water evaporated into the air does not necessarily remain at its point of

origin.

The discussion above merely emphasizes the point that water quantity and
water quality are simply two different parameters of the same regionally-
common resource. It is essential biclogically as well as socioeconomically.
These two parameters are frequently mutually dependent and they are also
frequently mutually conflicting. It becomes apparent, therefore, that water
quality, water guantity, and energy-facility planning are indissoluably linked

technically, environmentally. economically, socially, and geocgraphically.

It perhaps should briefly be menticned alsc that water quantity or avail-
ability is critical not only for electrical generating plants but also for
coal refining and emerging synthetic fuel technologies in general. As
will be discussed later, the importance of coal as a natural resource in
the Chio River Vallev strongly suggests the fundamental economic logic of

viewing coal and alternative coal technologies as the foundation for future

energy development in that region.

Alternative coal techneologies include such processes as coal gasification,
coal liguefaction, solvent refining or coal cleaning {to reduce sulfur con-
tent), and coal slurry pipelines. They all reguire water in substantial

guantity. In addition, they affect water guality in the form of acid mine



drainage - a significant source of water pollution in mining areas - and

=

! fuel cperations.

effluent from coal cleaning and synthetic
To round out the picture of dependency and conflict in the regional use

of scarce or diminishing water resources, it should be noted that energy
uses alone in the general midwest area have been estimated to grow from
less than 5% of all consumptive uses in 1975 to almost 20% by the year 2020.
Meanwhile, the total water use will also be increasing by an estimated 70%.
Competing uses include agricultural irrigation, manufacturing, mining,
recreation, fish and wildlife, sewage, human comsumption, and other miscel-
lanecus public or private categories.

The second principal common resource 15 air. The parameter of concern in
this case is air quality as defined by the Naticonal Ambkient Air

Standards (NAAQS) contained in the federal Clear

)

These standards basically control four pellutant in stack smissions:

particulate matter, nitrogen oxide, carbon monoxide; and sulfur dioxide.

The fact that air and whatever pollutants it may contain cannot be physi-

cally confined to a predetermin area or flow pattern, as can water, is
merely a statement of the obvicus. Beyond that generality, however, there
is substantial opportunity for conceptual, scientific, and legal disagree-

ment regarding such things as interpretation of the clean air standards

themselves, mathematical modeling technigues, sampling and measurement
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technicues, and the =specific nature and degree of airborne impact to humans

and ecolcu_;i*a]_ organ 1sms.

In short, air quality regulations and their resulting constraints represent
perhaps the single most controversial issue not only in the siting of new
energy-producing facilities but also in the operation of existing emission
sources. This is an area, for example, where state regulators may disagres
with federal regulators, where regional federal regulators may disagree
among themselves, where states and interest groups may bring suits against
other states and other interest groups, and where there is disagreement even

between countries on the possible effects of long-range transport of air

pollutants. The dom and circulating nature of air is further illustrated

0

by the fact that radiation from an atomic explosion deep within the Asian

continent, for example, can be detected and tracked across the United

wm

tates several days later. Thus, air guality, as a siting consideration,
extends beyond even a multistate regional boundary. In reality, it is

world wide in its possible effects.

planned for locaticon in the Chio

In terms of meating either the NAADS or the Prevention of

Significant Detericration (P

the proposed facility have both on nearby and on more remote

areas, either of which may be in another state?
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- How will this affect future needs for similar facilities in

the same multistate service area?

- How will this affect alternative uses of currently available

air increments in the sites being considered?

Objective 2: Provide for strengthening and develoring the region's coal

resources and related technology as a prime cantribution to state, reagional,

and national energy reguirements.

Coal is the third major rescurce, along with water and air, which gives
the Ohio Valley some of its mest distinguishing characteristics. It ig
discussed separately beciuse of its unigue importance econcmically, socially,

technologically, and environmentally in energy planning deliberations.

It is larcely tic co-existence and mutually reinforcing effect of these
three core resources which make the Ohioc Valley a regional focal point for
energy and economic development. At the same time, however, they also
cregie a singularly complex interrelationship of federally-mandated environ-
mental constraints. Almost paradoxically, so it would seem, each element

in this rotent three-gided combination of water, alr, and coal constitutes
an asset in some respects and a liability in others. Added to the multi-
state nature of the energy-facility planninag and siting problem, therefore,
this "Jekyll and Hyde" aspect of the three most important natural-resource
components introduces a further dimensicn of complexity into an already

formidable Ohic Valley problem.

o illustrate this point more specifically, shown below is a very simpli-
fied comparison - in the most basic functional terms - of how each of these

core rescurces influences the economic-energyv-enviranmental eguation.
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Water
As a basic biolegical resource

As a basic social-economic resource (including hydro-electric
and transportation)

* As a raw material for steam-energized systems

- As

ot

cooling medium for steam—energized systems

- As a raw material and cocling medium for synthetic fuel
production

As a raw material in coal mining, processing, and pipeline
distribution

As an envirocnmental constraint in all categoriesof use

Alr

As a basic bioclogical resource

* As a basic social-economic resource (including transpor-
tation)

- s a raw material for combustion

- hs a raw material for industrial processes (including
synthetic fuel production)

+ As a medium for heat and stack-emission dispersal

As an envirommental censtraint in all categories of use

Coal

As a basic social-economic resaource
As a natural fuel
As a raw material For chemically treated fuel

- As a raw material for slurry fuel
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- As a raw material for synthetic gas or liguid fuel

As a raw material for industrial processes

- As a source of negative envirommental impact - air, water
and land

- As a source of health and safety risk

The six states within the Ohio Valley itself are currently supwlying about
65% of the nation's coal. They are consuming about 49%. Approximately one-
third of that 450-million-ton supply of coal is coming from Kentucky, another
40% from West Virginia and Pennsylvania, and the remainder from Illincis,
Chic, and Indiana. Consumption patterns, on the other hand, occur in almost
the reverse order, with the two largest producers - Kentucky and West Vir-
ginia - being the smallest consumers. Although a more caomplete statistical
portrayval will be presented later, these brief totals suggest the impor-

tance of coal to the economy of the six-state region.

It appears that the stringent sulfur dioxide emisszion standards in the

NAADS will be the most critically limiting air quality constraint on facil-
ity siting in the Chio Valley for the foreseeable future. It appears, toco,
that the problem of sulphate formation and long range transport together
with the more ambiguous phenomenon of acid rain formation will not be easily
or quickly solved to everyone's satisfaction. Consecuently, there appar-
ently will continue to be ample envirommental incentive to develop and

apply economically viable technologies which can reduce the sulfur effects

of coal, particularly the high-sulfur varieties.
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Financial support for the scale of technological development neecded to
mitigate or solve the "sulfur problem” will have to come primarily from the
large users of coal and from programs funded wholly or partially by the
federal government. It appears doubtful that the states themselves can
spare more than token amourts from their restricted budocts for substantial
coal research, expeclally with federal grants for energy development now

being severely reduced.

Implicitly, therefore, the fourth principal resource required for future
energy-facility expansion in the Ohio Valley - in addition to water, air,
and coal - is capital investment of a magnitude which only the federal
government, state governments colliectively, or large corporate enterprises
can hope to provide. This will have to be made available in two forms.
The first, as menticned above, is research and development, which is a
direct, non-amortizable expense - a charge against revenues for a private
sector company. The second is investment in new plant and equipment based
on the reasonable prospect or risk of adeguate return over the anticipated
life of the project. The econcmics of investment reguirements vs. business
risk have so far kept synthetic Zuel production largely a business of gov-

ernment rather than a business of private industry.

Arising cut of these considerations is perhaps the most important economic
issue in the eyes of those who will be furnishing the large amounts of invest-
ment capital which are needed For major energy facilities in the Ohio Valley.

particularly in an era of severe inflation and abnormally high interest
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rates. In their view certainlv, a ccordinated multistate approach to fa-
cility siting which significantly increases predictability of outcome and
significantly decreases the uncertainties of administrative and legal de-
lays will encourage rather than discourage their long-term interest. With-
out the willingness to invest by either private oy pubhlic-sector enterprise,
even a multistate approach to siting with other presumed advantages would

have little practical value.

In brief summary, then, it appears reasonable to believe that many, if not

most, of the major energy facilities which might be located in the Ohi
Valley region during the next several decades increasingly will employ new
concepts of technology dictated by environmental consideraticons. The pri-
mary focus cf these new techneclogies will be coal ag the basic fuel raw
material combined with the essential but inevitably more limited and costly
resources of water, air, and capital investment. The central problem,
therefore, will be to employ these basic energy variables in the most

regionally effactive and expediticus way, with judicious balancing of en-

vironmental and economic factors.

What kinds of coal technologies are being envisioned here? Shown below
very briefly are examples of some but not necessarily all. These are ar-
ranged under the two functional energy categories of production and

distribution.

Production

+ Long-wall underground mining - Increasing extraction

vield at lower ooerating cost
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Solvent refining or coal cleaning - Removing approximately
20% of sulfur from steam coal before combustion

Synthetic fuel: Coal gasification - Chemical, physical, ther-
mal change, permitting also distribution by gas pipeline

Synthetic fuel: Coal liguefaction - Chemical, physical, ther-
mal change, permitting also distributien by oil pipeline

Fluidized bed combustion ~ Reducing stack pollutants, es-
pecially sulfur dioxide, through improved combustion process

- Pressurized fluidized bed combustion - Further reducing stack
pellutants, especially sulfur dioxide, plus improving steam

cycle efficiency through improved combustion process

Electrostatic precipitation - Current techmology for re-
moving particulates from stack emissions, producing flwy ash

Wet scrubbers - Current technolegy for removing sulfur from
stack emissions, producing sludge

Evaporative cocling: Coolinag towers and cooling ponds - Closed
cycle alternatives to once-through water cooling for steam-—

electric and steam—-processing plants

Dry cooling - Limited alternative to wet cooling systems for
steam-electric and steam-processing plants where applicable

MNote: Cmitted from the list above are co-generation (using
excese steam capacity to gencrate electricity) and non—ooal
glectric generating alternatives such as nuclear, hydro, wind,
and solar. Likewise omitted, only because they are not related
to coal technology, are synthetic alcohol and gasohol plants

and petroleum refineries.

Distribution

Coal slurry - Mechanically mixing powdered coal with water
for distribution by pipeline
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Ultra high voltage electrical transmission - Increasing the
current-carrying capacity of electric transmission lines by
raising operating voltage design limits from the present
upper limit of 750,000 volts to verhaps 1,000,000.
Note: Omitted from the list akove are possible incremental im-
provements in conventional energy distribution systems such as
railroads, highways., pipelines, barges, and ships together with

possible expanded use of existing electric transmission line

corricors.

As a final observation in connection with the above, it should be noted

that the scenaric of significant siting issues and their respective pri-
orities typically will depend not only on the type of energy facility under
consideration but, egually as well, on its predominating technological char-
acteristics. This suggests the need for a planning and siting process
which combines broad perspective with depth and versatility in all of its

principal dimensions.

Objective 3: Help strengthen the ability of the states in the Ohio Valley

to cooperate on mutually advantageous eccnomic/energy-development programs

and, at the same time, enhance their effectiveness in wanaging the area's

natural resource base.

This possible chjective of multistate energy-facility siting would reflect
primarily the perspective of the states themselves. It focuses on the

question: How might the responsibilities and interests of the COhic Valley
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states - in terms of energy development, sccial-economic improvement, and
envirenmental oversight - be served by a more actively coordinated approach

to energy-facility siting?

Among the types of regicnally interconnected, energy-related issues which
might be included within this objective are the following:
+ Coordinated review of alternate sites leocated in more than

cone state for a proposed major energy facility

Multistate sharing of coutput from a projected major new
facility

Multistate sharing or mitigation of primary impacts result-

ing from a major new facility

Multistate evaluation and sharing of secondary impacts re-
sulting from a major new facility - especially, for example,
the siting of pipelines and electric transmission lines which

cross state boundaries

- Multi=ztate coordination in providing new or improved access

W

corridors to energy facilities in remote area

Multistate coordination in land use planning as related to

major new energy facilities

Multistate coordination in solid waste disposal - particu-

larly of hazardous materials - as related to major new energy

facilities
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Mul=istate coordination point for dealing with federal ad-
ministrative agencies on matters related to energy-facility

siting

With respect to the issues outlined above, there are several points which

deserve emphasis or clarification. These are discussed below.

Occasionally, clectric or zas utility service areas and fuel distribution
markets lie entirely within single-state boundaries. Ireguently, however,
they do not, cswmecially for the larger utility systems and energy rxo-
ducers. But even utilitics whose corporate activities mav be confined to a
single state are nevertheless physically linked to an electric grid or a

pipeline network which is regional or national in its extent.

It is typically obvious, too, that cnercy preoduction units such as electric
generating plants, particularly those located on rivers which form state
boundaries, either do serve or have the capability of serving load centers
in an adjoining state. It is also tvpical operating practice for a utility
in one state to sell power tempeorarily to a utility in another state to
help balance peak lecads or during emergencies. This is done routinely
through the regional grid merely by flicking a switch. A fundamental
characteristic, therefore, of enercy production as well as energy distri-

buticn is its inherently regional or multistate nature.
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Thus, in selecting sites for major energy facilities - keeping in mind the
need to balance load center or market considerations with resource center
considerations - the ability to reduce the effect of state houndaries as a

planning constraint would appear to advance the interests of industry,

government, and the public alike.

Particularly during the construction phase of such facilities, the locgal-
ized sociceconomic effects - both positive and negative - provide equally a
stimulus and a challenge to lccal governmental entities. For the moment,

it is assumed that local governments involved are neutral on this subject
until the facts are fully developed. Balanced against the economic benefits
of increased tax revenues and personal consumption expenditures are the off-
setting requirements for housing, municipal services, and commercial ser-
vices for engineering and construction personnel and possibly their families.
In addition, there are the economic and envircnmental effects of the con-
struction activity at the site itself. Some of these are positive - employ-
ment and consumption of materials and services, for example - and Bome are
negative, such as noise, dust, traffic, and possible ecological dislocations.
For new facilities near state boundaries particularly, the opportunity for
early coordination and planning by the states and their local governments
would appear to be fully consistent with their interests and responsibili-

ties both economically and environmentally.

Generally speaking, land is not a common resource between states in the

sense that water and air are. Excluding what might be called legally ex-

otic situations or simple boundary disputes, there are two principal
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exceptions to this generality:

- Land in one state which is used partly for the benefit of an-
other state. A hazardous waste or nuclear waste disposal facil-
ity might be an example of this. Satisfactory disposal of haz-
ardous wastes is a generic siting issue for major energy-producing
facilities generally, especially synthetic fuel plants

- Unigque similarity of land use or land area on both sides of a
state boundary, possibly with similar protective statutes or un-
written policies in both states. This might include, for ex-
ample, wetlands bordering a river or a lake or a wildlife
habitat in the same or a different area

Land use planning is becoming increasinaly more necessary, especially in
areas where there is growing conflict between urban, rural, commercial, in-
dustrial, and recreational uses. In this regard, and excluding air and
water considerations, there appear to be several types of energy-facility

siting issues which might reguire resclution between two or more states ox

local entities within tho=ze states:

Disruption of wildlife habitat, migratory patterns, or wet-

lands ecology, or the encroachment on a floodplain

Disruption or deterioration of scenic views or scenic areas

Disruption of public or private hiking, camping, hunting or

other recreational areas

Incompatibility with land use patterns in nearby areas. For
example: Generdtion of heavy traffic, trailer parks, and un-
desirable commercial activities ipn the vicinity of state parks,

historic sites, rural and suburban areas, and small communities
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Of particular importance in considering the possible effects of a multi-
state approach to energy-facility siting is the issue of coordination verti-
cally between a multiplicity of state-level agencies and a similar multi-
plicity of their counterparts at the federal level. The advantage of creat-
ing a means of communication for Chio Valley energy-facility planning and
related envirocnmental matters is equally persuasive from either a state or

a tfederal perspective.

Although implied, it perhaps alsc should be menticned that the federal govern-—
ment plays a key role in facility siting by virtue of its Congressionally man-
dated environmental responsibilities (air and water gualitv, for example) as
well as its authority in such other energy-related areas as hydro-electric
power, wholesale distribution of electricity, rural electrification, nuclear
power, synthetic fuel development, and administration of rivers and harbors.
The principal federal agencies which could have an interest in siting matters

are listed further on in this section.

The issue of federal-state ccordination specifically on behalf of the Ohio

Valley is complicated by these factors:

The Valley - depending on whether it is geographically or
hydrologically defined - contains large portions of six or
more states whose principal commonality is the river valley
itself. At the same time, it perhaps should be noted that
the single issue of water quality alone has provided the in-
centive for an eight-state water improvement venture which
has bheen in operation successfully for over thirty years.

No individual federal agency has jurisdiction over the full
range of social-econocmic-environmental elements intrinsic to
the vallev's energy development needs. In this regard, too,

it is instructive to note that the national government's cur-
rent "new federalism" policies are emphasizing greater reliance
state and local as opposed to federal initiative in dealing
with national energy and environmental objectives.
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In ncne of the federal agencies having a major functional
responsibility related to the Vallev's rangs of social, eco-
nomic, environmental, and energy needs is there a regional
subdivision which contains all the Yalley states within it.
In other words, in every relevant federal agency, Valley-wide
jurisdiction is shared by two or more regional corganizations,
each with its own individual administrative style and set of
pricrities. This functional and regional diversity is illus-
trated below. The number beside each entity indicates the
number of its regions which contain the six states physi-

cally located within the Ohioc Valley.
Environmental Protection Agency ( 3)

Department of Energy, including (3.)
Energy Regulatory Administration
Federal Energy Regulatory Commissian

Energy Research
Nuclear Regulatory Commission {:=32])

Department of Defense, including

Army Corps of Engineers {33
Department of Agriculture, including { 3

Rural Electrification Administration

Natural HKesources and Environment
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Department of Commerce, including £ .3
Economic Development Administration

Bureau of the Census

Department of the Interior, including ( 3
Geological Survey
Fish and Wildlife and Parks
Bureau of Mines

Bureau of land Management

Department of Transportation { 3)

Department of Health and Human Services (3

Department of Labor, including { 3)

Mine Safety and Health Administration

Interstate Commerce Commission (Wash. D. C.)

U. S. Courts of Appeals L5 ]

Federal Reserve Bank System (4

Objective 4: Provide a means for improved communication on major energy-

related facility siting matters - where local governmental entities, mem-

bers of the public, and representatives of industry can appropriately

participate with state and federal agencies.
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The issues in this "what if" objective are basically concerned with expand-

ing communicaticn into the public domain, beyond exclusive state-federal

interaction, and thereby reducing significantly the need for and prospect

Ko

of legal action in the court system to adjudicate otherwise unresolvakble
conflicts. Underlyving such a conjectural objective is the assumption that

a deliberately fostered climate of good faith and cbhjectivity in these

matters, as contrasted to a climate of adversarial hostility, will encour-
age a reqguisite degree of flexibkility among all participants. In other
words, the freguentlv zero-sum nature of facility siting would be greatly

diminished under a multistate approach which gave high priority to just such

an ghjective.

More specifically, the issues to be considered can be summarized as

follows:

Two-way communication with individual or group members of

the

carly stage of eneragy-facility planning

Local covernment contribution to early planning for encrgy

facilities which may involve their communities

Direct communicaticn by industry representatives with the
public and governmental groups at an early stage of energy-

facility planning

Significant reduction, or virtual elimination, of potential
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conflicts which typically lead to administrative delays
and formal legal challenges, especially during the substan-
tively critical stages of the facility planning or siting

process.

The first three igsues are essentially self-explanatory, reguiring no
further discussion for the purposes of this analysis. They are primarily

issues of process rather than issues of possible scocial-economic conflict.

The fourth issue, however, would benefit by a brief review of the current
litigatien climate for energy facilities in the Chio Valley. The brief
discussion which follows below is intended to help answer the guestion:

To what extent is 2 f[ormal litigation process - administrative or judicial -
now being used to resolve disputes arising from energy facilities which

are either operating or in some stage of planning and construction? As a

general rule, what time period is reguired for such a process?

During the past five years or so, alr cuality has been the principal focus
of formal action for preserving or improving the natural environment in

and beyond the Ohic Valley. This has primarily taken the form of petitions
to the federal EPA by individual states hased on the enforcement provisions

of the Clean RAir Act.

The sample of litigation activity which has been reviewed here can be

briefly summarized as follows:



Air Quality: Petitiors to FFA for abatement of existing
single-plant source in adjoining state. Three petitions.
One decision (elapsed time 3/4 year). Two cases pending

{elapsed time 3 vears and 2 years respectively).

- Alr Quality: Petitions to EPA for abatement of existing
multi-plant sources in adjoining and non-adjoining states.
Two petitions. Both cases pending (elapsed time 2 yedrs

and 1 year respoctively).

+ Alr Quality: Petition to EPA to :(rny new-source permit for
single plant in adjoining state. One petition. Decisicn

rendered (elapsed time approximately 1 year).

Air Quality: Acticn in U. S. District Court (jointly by
industrial firm and county government) to allow industrial
rather than electric utility use of reserved air increment.
Third appreal pending, following two earlier appedls {elapsed

time 2 years).

As applied to the giting of a prospective energy facility, the litigation
activity briefly swmmarized above sucgests two conclusjons. First, it
confirms the sensitive and controversial nature of air guality as a criti-
cal constraint for vivtuwally any Chio Valley site. Second, it indicates
that time delays of one to threc or more vears can bLe the expected result
oL reselving inter-state disputcs through the statutory mechanism of the

Clean Air Act. Additicnal time, of course, would ke reguired to challence
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in the federal courts a determination made pursuant te that statute.

One other point perhaps should be noted with respect to delay in resolving
environmental issues. Far an operating Facility - a presently emitting

source - delay postpones both the possibility of environmental improvement and
the possible need for major capital investment. For a prospective facility,
on the other hand. delay postpenes both productive cutput and its accompanying
environmental impact while it escalates both the capital cost of the facility

and the administrative expense of the licensing or permitting process.

In addition to the formal petitions summarized above, there has also been
getivity revolving around health and safety coneerns in connection with
the two nuclear power plants being constructed in the Ohio Valley - Marble
Hill in Tndiana and Zimmer in Ohio. This activity, too, has been confined
to the administrative rather than the judicial system, with the Nuclear
Fegulatory Commission (NRC) being the licensing agency in these cases. Li-
censing delays in these two instances have occeurred primarily as a result
of the NRC's rigorous regulatory process. The issues which have been

dealt with are fairly typical for nuclear power plants in general, in-
cluding thoze which besan receiving ureater regulatory emphasis following

the Three Mile Island episode.

TI1T. Statistical Cverview of the Six-State Ohio Valley Region

Parely for convenience and partly for reasons of simple definition, this

analysis is being centered on the six states which actually form the shores
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of the Ohio River, namely, Kentucky, Indiana, Illincis, Ohio, Pennsyl-
vania, and West Virginia. The concept of a multistate approach to energy-

facility siting in this general area of the United States, however, is not

limited merely to these states alecne.

Also for convenience - but ecually in the interest of reality - much of
the statistical information which has been assembled reflects the entire
area of each of the six states rather than only that part which lies geo-
graphically within the Ohio "Valley" or hydrolegically within the some-

what larger Ohio "Basin. The Ohio River Basin, for example, encompasses

some 440, or 80%, of the 524 counties in the six-state region. In certain

ways, the economic and social characteristics of the Hasin area - and the

Valley area - are different from those in the other 20% of the total region.

It is recognized, ftor example, that the tidewater-oriented, eastern part
of Pennsylvania is different in a nuber of significant ways from the more
interior-oriented, western part. Likewise, the lake-oriented, more urban-

ized, northern tier of Illinois, Indiana, and Ohioc differs in equally sig-

nificant ways from the n » rural and river-oriented southern sector.

The purpose of this analysis, however, is not just to describe and exam-
ine issues exclusive to the Ohic River Valley itself as a specific sub-
region cutting across the boundaries of a larger state-defined regicon. A&n
even more fundamental purpose is to examine the idea of governmental co-

ordination betwsen entire states - as indivisible sovereign entities -
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on behalf of common problems and opportunities in the Ohio Valley portion
of those states. For that reason, the view taken here should be broader
rather than narrower.

The total population of the six-state region is 44.5 million or 20% of the
United States total. The Ohio Valley itself - representing somewhat less
than BO% of the counties of the six-state region - contains about half of
its population. In physical area, the six Ohio Valley states represent
about 7% of the United States total and have an average population density

of 183 people per sqguare mile as compared to the U. 5. average of &l.

Kentucky's &6d-mile frontage aleong the Ohio River is the longest of any of
the six Valley states. 0Ohio is next with 452 miles, followed, in turn, by
Indiana with 350, West Virginia with 277, Illinois with 133, and Pennsyl-

wania with 40.

The six states have 19% of the nation's manufacturing establishments. They
provide 28% of the nation's dollar payroll and account for 27% of its total
value added by manufacture., Illinois, Pennsylvania, and Chioc account for
A0% of the region's manufacturing establishments, payrcll, and total val-

ue added.

In regard to agriculture, the Ohio Valley states have 20% of the nation's
farms but only 9% of the national farm acreage. The latter reflects the

relatively =mall size of the averace farm in the region - 186 acres as com-

pared to the national average of 416. Nevertheless, it produces 18% of
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the nation's crop value. On average, the largest farms in the region are

in Illinois and the smallest are in Kentucky.

The Ohio Valley itself contains about one-third of the farm acreage in

the six-state region. It is estimated that that farm acreage represents
less than 50% of the total Ohio Valley area. About 70% of that acreage is
cropland and the other 30% is pasture. Approximately 40% of the Valley

is forested.

The impertance of coal as a regional raw material resource was indicated
earlier. With current production in the vicinity of 450 millicn tons per
vear, the six-state region supplies approximately 65% of the nation's bi-
tuminous coal reguirement. Each of the six statas produces significant
tonnages, with Kentucky the largest and Indiana the smallest. Kentucky
and West Virginia together account for over 50% of the region's coal

production.

The region as a wholeconsumes about two-thirds as much coal as it pro-
duces. Ohic and Pennsylvania are the largest users, accounting for about
50% of the region’'s coal consumption. Indiana and Illincis use another
30%. Kentucky and West Virginia use 20%. In total, the region uses 49%

of United States ccal consumption as compared with its 65% share of nation-
a2l production. 1In addition, it should be noted that the Ohin River Basin
contains an estimated €0% or more of the nation's bituminous coal re-

serves, which excludes lignite.
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Approximately 75% of the region's coal consumption iz used by electric
utilities. This compares with an 81% average utility use for all U. S.
coal production. The difference between these two useage figures could

be explained as the combined result of the Ohic Vallev recion's need for

industrial coal and steelmaking coke together with the poszible effect of

sulfur content.

Comparing the six states individually, the percentage of coal production
from those states used by utilities is as fcllows: Kentucky 90%, Illinois
87%, West Virginia 84%, Ohic¢ 75%, Indiana 67%, and FPennsylvania 64%. It

should again be noted that particularly in Ohiec, Fennsylvania, and Indiana,

substantial amounts of ccal - in the range of 20 - 30% of production - are

used to make coke for steel and for industrial fuel.

'or the United States as a whole, 57% of the coal produced is transported
by rail, 16% by river, and 14% by truck. Although comparable figures are

not specifically known for the six-state Chio Valley region, it can reason-

ably be assumed that the percentages are generally eguivalent.

On the Ohio River itself, coal and coke account for better than 50% of the
total freight tonnage. They represent close to 60% of the tonpage on the
ohio and its major tribhutaries combined.

In electricity, as in ceal, the six-state region is a net exporter. Mea-

sured in billions of kilowatt hours, the region generates about 24% of the
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nation's electricity and consumes about 22%. In slightly Gifferent terms,

+ i . o
f .

the region consumes 1% of the electricilby it generates, giving it a

generation-to-consumption ratic of 1.23.

The generation-to-consumption ratico for the individuval states is as fol-
lows: Ohio 0.97, Kentucky 1.05, Illineis 1.07, Indiana 1.20, Pennsvl-

1T

vania 1.30, and West Virginia 3.34. TIrom these ratios it can be concluded
that Ohio, Kentucky, and 1llinmis are reasonably well balanced in terms of

actual generation vs. actual consumption while Indiana and Fennsylvania

are substantial exporters of electrical energy. West Virginia stands out

as an export location for regional electrical producers.

It has been estimated that roughly 60% of the electrical generation in

the six-state region originates within the Chic Valley i1tszelf. About half
of that is located along the Ohio River main stem and the other half is
located on its tributaries. An estimated 2-3% of the Thio Valley generat-
ing capacity is hydro-elsctric. The remainder uses fossil fuel, pri-

marily coal.

The six-s region contains approximately 84,000 ciuit miles of elec—
trical transmission lines rated at 22,000 wolts and above. This repre-

sentes about 1% of the United Ztates total. About B83% of the region's
electric transmission circuit miles are Fairly evenly divided imong the
states of Ohic, Pennsylvania, Illinoisg, and Indiana. The remaining 15

is evenly divided between West Virginia and Kentucky. In slightly differen
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terms, West Virginia and Kentucky have about one-half to cne-third as
much electric transmission line mileage as the other four states in

the region.

The six-state region as a whole produces about 2% of the nation's crude

oil, approximately 50 million barrels per year, with over 40% of that pro-
duction coming from Illinois. The region consumes five times more than it
produces, however, accounting for about 20% of the nation's total consump-

tion. It has 16% oI the nation's oil-pipeline mileage.

The region's natural gas profile is similar to that of its oil. It pro-
duces 2% of the United States total, approximately 400 million cubic feet,
with West Virginia supplying about 40% of that amcunt. The region con-
sumes roughly nine times more than it produces, representing about 18% of
the country's total consumpticon. It has 22% of the nation's mileage of
natural gas pipelines. In addition, the region accounts for approximately
17% of the nation's consumption of LP gas and 19% of its consumption of

gascline.

Earlier it was mentioned that the Chic River Basin contains an estimated
60% of the country's total reserves of bituminous coal. By comparison,
the six-state region also contains an estimated 2% of the nation's crude
0il reserves and 27% of its natural gas reserves. Oil reserves are lo-
cated predominantly in Illincis, Ohie, and Pernsylvania. Natural gas re-

serves are located predominantly in West Virginia, Pennsylvania, and Ohio.
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Related to these totals are the region's 36,000 miles of o0il pipelines
{(16% of the U. S. total) and 224,000 miles of natural gas pipelines (22%

of the U. S. total).

In summary form below is a basic economic and energy rescurce profile for
the six—state Ohio Valley region. The figures shown are regional totals

expressed as percentages of naticnal totals.

Peopulation 20%

- Labor force 2z2(%

- BArea 7%

Manufacturing
Mumber of establishment: 19%
Payrc:] 1 28%

Value added 27%

- Agriculture
Number of farms 20%
Number of farm acres 9=

Crop value 18%

Coal
Production 65%
Consumption 49%

Reserves 60% (bituminous, excluding lignite)
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Electricity
Generation 24%
Consumption 22%

Transmission 19%

0il
Freduction 2%
Consumption 20%
Reserves 2%

Pipeline mileage 16%

Natural gas
Production 2%
Consumption 18%
Feserves 2%

Pipeline mileage 22%

LP gas consumption 17%

* Gasoline consumption 19%

In broad but significant terms, the profile above leads to the following

final observations:

- The importance of high-value-added manufacturing to the

economy of the region
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The important contribution of agriculture as a regional

economic rescurce

The importance of electricity as a basic regional energy

resource

The dominant importance of coal as a basic fuel and raw

material resource

The unigue significance of the Ohio vValley as a multistate

focal point for energy and environmental coordination
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Appendix D

EXISTING STATE, FEDERAL AND REGIONAL INSTITUTIONAL ARRANGEMENTS

State Air, Water and Solid/Hazardous Waste Permits

Federal Agencies and Statutes Invelved in the Energy Siting
Process

Electric Power Plant Siting Process

Regional Organizations and Roles in the Energy Facility Siting
Process

State Permit Coordination and Streamlining Processes
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E.1l RESEARCH DESIGN

The study was designed to examine alternative institutional means—-
both procedural and organizaticnal arrangements—-of addressing multistate
issues associated with energy facility siting. Research was divided into
two phases. The primary objectives of Phase 1 were to identify the multi-
gtate issues, conduct a preliminary screening of activities needed to
address these issues, scope out the range of alternative institutional
arrangements to implement these activities and identify the most feasible
and effective arrangements for further study. Phase 11 was originally
designed to conduct an indepth examination of those institutional arrange-
ments selected at the conclusion of Phase 1, and to provide recommendations
for action by the states,

In Phase I of the study, CS5C staff reviewed the literature for
current studies of energy needs, facility siting, existing multistate
organizations, current state and federal laws, regulations and procedures
affecting siting and intergovernmental institutional mechanisms. Seventy-
five interviews were conducted in April, 1981 with a cross section of key target
groups involved with energy facility siting in the six Ohio River Valley
states. These included state executives, representatives from state
leglslatures, private energy companies, special interest groups, local
governments and academics. A tabulation of the categories and number of study
participants in the various states is attached (see Appendix E.3). The
selection of individuals to be interviewed was deliberately oriented to policy-
makers, rather than technically oriented individuals, since the purpose was
ta obtain the perspectives of those who would be directly or indirectly
invelved in implementation of any interstate mechanism for cooperatiom.

The questions were copen-ended to solicit general perspectives and
to allow wide rapging discussions to take place. This approach was
adopted to allow those groups most responsible for or impacted by energy
facility siting to identify those siting issues and institutional con-
siderations of graatest concern. A copy of the guestions asked during
the interviews is attached. (Table E.la.) Concerns expressed during this
interview process were the basis upon which multistate issues were identifled.

Originally Phase [ of the study was designed to identify a limited
number of institutional arrangements to be examined in detail during Phase
I1. The lack of consensus on the issues and nature of desirable institutional
arrangements prevented selection of an "optimal" arrangement. At the con-
clusion of Phase I, the ORSANCD Steering Committee identified three activities
needed in order to address the identified issues. Thev include: 1) communica-
tion between key public and private sector decision-makers; 2} ability to
provide regional analvsis; and 3) a means of resolving conflicts. A Phase
I report describing alternatlve activities and institutional arrangements
was issved in July, 1981,
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The revised Phase Il objectives were to identify and assess instituticnal
means by which the three activities identified in Phase I could be implemented
in the Ohio River states. Recommendations on the most feasible instituticnal
mechanism were developed.

The staff conducted a more extensive literature review on the siting
process, multistate organizations, mediation and conflict resolution,
energy facilities and resources in the Ohio Valley and public decision-
making processes. Telephone interviews with existing multistate organizations
were conducted to discuss their roles as facilitators of multistate communica-
tion, providing regional perspectives in decisions and resolving multistate
conflicts. A list of the regional associations contacted follows this
section.

Based on the data collected and preliminary annlysis, a background
paper discussing multistate issues, activities and nine alternative institutional
arrangenents was developed. Workshops were conducted in ecach of the six Ohio
River states with key state policy officials during January, 1982 to provide
feedback and comment on the issues and the preliminary institutional arrange-
ments presented in the background paper. Workshop participants are included
in tabulations of the study participants. At the inclusion of the workshops,
a draft Phase II report was prepared and submitted to the ORSANCO project
Steering Committee for review and comment.

The final project report was issued in May, 1982.
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C-1.

D-1.

E-1.

F-1.

Table E.la

GUIDE TO INTERVIEWS CONDUCTED WITH
KEY TARGET GROUPS IN THE OHIO RIVER VALLEY STATES

DOES THE SITING OF MAJOR ENERGY FACILITIES ALONG THE OHIO RIVER
CREATE PROBLEMS WHICH CUT ACROSS STATE LINES?

WHAT DO YOU FEEL POSSIBLY MIGHT BE DOME TO ADDRESS THE TYPE OF
PROBLEMS YOU HAVE MENTIONED?

HAS THE STATE ACTED TO ADDRESS THESE PROBLEMS WHICH CUT ACROSS
STATE LINES?

HAS ACTION BEEN CONSIDERED CR TAKEN BY ANYONE OTHER THAN THE
STATE TO ADDRESS THESE PROBLEMS? (e.g., federal government,
regional entity, non-governmental group.)

IN YOUR OPINION, WHO MUST BE INVOLVED IN ENERGY FACILITY SITING
DECISIONS? WHY?

WHAT ABOUT UNTLATERAL STATE ACTION?

WHAT ABOUT THE STATES DEALING DIRECTLY WITH EACH OTHER--ONE ON
ONE?

WHAT ABOUT SOME TYPE OF MULTISTATE ORGANIZATION FOR DEALING WITH
STITING ISSUES?

ARE THERE ANY OTHER MEANS BY WHICH STATES CAN ADDRESS MULTISTATE
LSSUES ASSOCIATED WITH ENERGY FACILITY SITING?

WHAT ABOUT THE FEDERAL GOVERNMENT—SHOULD IT BE INVOLVED TN ANY
MECHANISM DEVELOPED TQ ADDRESS MULTISTATE CONMCERNS IN ENERGY
FACILITY STITING?

IN YOUR OPINION, ARE THERE ANY OBSTACLES WHICH MAY MAKE IT
DIFFICULT TO IMPLEMENT ANY OF THESE MECHANISMS?

WHAT ABOUT MUTUAL INTERESTS—-ARE THERE AREAS OF COMMON INTEREST

WHICH YOU THINK MIGHT ENCOURAGE STATES TO WORK COOPERATIVELY IN
SITING ENERGY FACILITIES? IF SO, WHAT ARE SOME OF THESE?
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E.2 OHTO RIVER VALLEY WATER SANITATION COMMISSION (ORSANCO)

Committee on Energy Facility Siting

*Richard Armstrong, Chief, Engineering Divisicn
U.S. Army Corps of Engineers, Ohio River

*Warren L. Braun, Member
Virginia Water Control Board

*Richard Carlson, Directorl
Illinois Environmental Protection Agency

*Peter Duncan, Secrecary?
Pennsylvania Department of Environmental Resources

*Paul lmler, Jr., Senior Environmental Advisor
Allegheny Power Service Corporation

Rebecca Hanmer, Regional Administrator4
Revion IV, U.S. Environmental Protection Accency

Edgar N. Henry, Directer
West Virginia Water Development Authority

Clifford L. Jones, Secretary
Pennsylvania Department of Environmental Resources

James McAvoy, Director®
Ohic Environmental Protection Agency

Michael P. Mauzy, Director
Tllinois Environmental Protection Agency

*Ralph C. Pickard, Assistant Commissioner for ILnvironmental Health
Indiana State Beoard of Health

*David Robinson, Chief, Division of Water Resources3
West Virginia Department of Narural Resources

*% Jackie Swigart, Secretary
Kentucky Department for Natural Resources and Environmental
Protection

*- Current Commission Member
#%_ Committee Chailrman
1-Replaced Mr. Mauzy
2-Replaced Mr. Jones
3-Replaced Mr. Henry
4-Resimed position
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E.3 Interviewees and Workshop Participants

Ken Alderson
Municipal League

Frank Beaver
Department of Energy and
Natural Resources

George Benda
Department of Energy and
Natural Resources

Richard Carlson
Environmental Protection Agency

Noel Ebrahim
Department of Energy and
Natural Resources

M. Fred Ellis
Energy Resources Commission

William Frerichs
Department of Energy and
Natural Resources

Daniel Goodwin
Environmental Protection Agency

Case Grintjes
Department of Transportation

Cary Hunt
Commerce Commission

Bruce Kinnectt
Staff, State Legislature

Anthony Liberatore
Governor's Office

Mike Mauzy
Environmental Protection Agency

ILLINOIS
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Jim May
I1linois Power Company

Larry Metzroth
Energy Resource Commission

Rep. Ted Meyer
State lLegislature

Terri Moreland
Department of Energy and
Natural Resources

Daniel Moriland
Illineis Power Company

Mark Nelson
Energy Resource Commission

Rep. Daniel Pierce
State Legislature

David Ramsay
Stal?, State Tegislature

Jene Robinson
Illipnois Power Companw

James Reokosch
ORSANCO Public Taterest

Advisory Committee

Rep. Fred Schraeder
State Legislature

Don Vonnahme

Department of Transportation

Paul Zimmer
I1lincis Power Cowmany



Interviewees and Workshop Participants

INDIANA

William Andrews Lisa Kobe

Department of Natural Resources indiana Chamber of Commerce
Robert Berlin Betty Krebes

Energy Department State Planning Service

Dr. Ronald G. Blakenbaker Jan Marosky

State Board of Health Staff, State Legislature
William D. Boyd Rebecca Meier

Public Service Commission ORSANCO Public Interest Advisory

Committee
Johin Bremer
Legislative Services Agency Lt. Gov. John Mut=z
Office of the Lieutenant Governor
Clarence Broadus
Energy Department Ralph Pickard
State Board of Health
Dr. Harold Cassidy
Save-the-Valley Maria Rudzinski
State Planning Service
C. William Curry

ORSANCO Public Interest Advisory Dr. Frank Stancnis

Committea University of Indiana - Evansville
Greg Gordon Wayne T. Swallow

Qffice of Lieutenant Govermor Public Service Company of Indiana
Oral Hert Larry Wallaece

State Board of Health Public Service Commission

Terry M. Hogan John Walls

Indianapolis Power and Light Co. Indiana Chamber of Commerce



Interviewees and Workshep Participants

KENTUCKY

Joseph Beard
Kentucky Utilities Co.

Horace Brown
Environmental Quality Commission

Rush Dozier
Governor's Office

Dan Green
Ashland 0il Cerporation

Thomas Grissom
Commerce Cabinet

Robert Hughes
East Kentucky Power Cooperative

J. E. "Mickey" Jones
Department of Energy

James King
Governor's Office

Linda Kuballa
Legislative Research Commission

Margaret Lebus
Department of Energy

Rep. Terry L. Mann
State Legislature

Wendell Moore
County Judge, Oldham County
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Patricia M. Nightengale
ORSANCO Public Interest Advisory
Committee

Doug Oliver
East Kentucky Power Cooperative

Tom Peacock

International Coal Refinery Company

Caryl M. Pfeiffer
Kentucky ttilities Co.

Ron Sanders
Department of Tnerry

David Surber
ORSANCO Yubklic Interest Advisory
Committee

Richard Sims
Legislative Research Commissicn

Dr. Hugh Spencer
University of Loulsville

Jackie Swigart
hepartment for Natural Resources
and Envircnmental Protection

Michael Taimi
Department for Natural Resources
and Envircnmental Protection

Marlin Volz
Public Service Commission

Jack Wilson
Department for Natural Resources
and Environmental Protection



Interviewees and Workshop Participants

OHIC

Mike Adans
Department of Energy

. David Altman
ORSANCO Public Interest
Advisory Committee

Robert A. Beck
Cincinnati Gas and Electric Company

Michael Cheotham
American Mlectriec Power Co.

Jdalene Genser
ORSANCO Public Interest
Advisoryv Coummittee

Karen Hollweg
Audubon Society

Robert ¥. Howarth, Jr.
Governor's COffice

Roger Hubbell
Department of Natural Resources

Dr. Edmund G. James
Economic Development Division

Howard Johnson
Environmental Protection Agency

Jon Kelly
Public Utilities Commission

Peter Kochman
Department of Energy

James McAvoy
Environmental Protection Agency

William McCorum
Power Siting Commission

Dane Mazzitti
American Electric Power Co.
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Theodore Nagel
American Electric Power Co.

Wayne Wichols
Environmental Protection Agency

David Northrup
Attorney General's Office

G.M. Pemberton
Cincinnati Gas and Electric Company

Robert Reeves
American Electric Power Co.

Fred Sener
ECAR Power Siting Committee

Sen. Sam Speck
State Legislature

Rex Sprague
Environmental Protection Agency

Robert V. Stamper
Power Siting Beoard

Glenn Stevenson
Legislative Research Commission

Robert Teater
Department of Natural Resources

Adam Wagenbach
Power 5iting Board

Jeff White
American Electric Power Co.

Carl Wilhelm
Environmental Protection Agency

Ron Yerian
Power Siting Commission



Interviewees and Workshop Participants

PENNSYLVANTA

Tom Beauduy
Joint Legislative
Conservation Committee

Richard Boardman
Department of Envircnmental
Resources

Ann Cardinal
ORSANCO Public Interest
Advisory Committee

Joe Cavello
Duquesne Light Company

Brian Clark
State Legislative Staff

Paul W. Emler, Jr.
Allegheny Power Service Corp.

Sen. D. Michael Fisher
State Legislature

Kate Foran
Staff, State Legislature

Robert Freedman
Group Against Smog and Pollution

Josie Gaskey
Allegheny Power Service Corp.

Nathaniel Goldhaber
Lt. Governor's Office

James Hambright
Department of Environmental
Resources

J. Wick Havens
Department of Environmental
Resources

Norman Howenstelin

Southwest Pennsylvania Regional
Planning Commission
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Patricila H. Hyde
ORSANCO Public Interest Advisory
Committee

Herk Jacobs
Governor's Energy Council

Cliff Jones
Public Utility Commission

Sen. J. William Lincoln
State Legislature

Walter A. Lyon
Department of Environmental
Resources

William Middendorf
Department of Envircnmental
Resources

Pat Pelkofer
Group Against Smog amd Pellution

John Reoceo
Duquesne Light Company

Dr. Ed Rubin
Carnegie Mellon University

Frank J. Schrey, TILL
Department of Commerce

Larry Schweiger
Joint Lepgislative Air and Water

Pollution Ceontrol and Conservation Comm

Robert Shinn
Governor's Energy Council

Gary Triplett
Department of Enviyonmental
Resources

Barbara Updike-Petro
Stafi, State legisliature

Rep. James Wright
State Legislature




Interviewees and Workshop Participants
WEST VIRGINIA

Dennis M. Abrams

Attorney General's Office

Carl . Beard, IIT
Alr Pollution Control Commission

Senator Carl Gainer
State Legislature

R.P. Cerke
Public Service Commission

Edgar llenry
Water Development Authority

Mark Jasper
Legislative Services

Sandra Kerhow
ORSANCO Public Interest Advisory Committee

Ken McBee
Air Pollution Contrel Commission

Dandridee McDonald
Public Service Commission

Ann Rick
League of Women Voters

David Robinson
Department of Natural Resources

Mark Scott
Qffice of Economic and Commerce Development

Ron Sikowsky
Huntington Eeglonal Planning and Development Councill
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Interviews and Workshop Participants
Regional/Federal
Jerry Albert
East Central Reliability Council

Richard Armstrong
U.S. Army Corps of Engineers

Tom Gribbs
Region IV, EPA

John Hagan
Region IV, EPA

Dave Hopkins
Region 1V, EPA

Owen Lentz
East Central Reliability Council

John Mitchell
U.S. Armyv Corps of Engineers

Dave Quinn
Tristate Air Committee

Steve Thrasher
Chio River Basin Commission
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L.4 REGIONAL ORGANLZATIONS CONTACTED
DURING THE COURSE OF THE STUDY
New England Governors' Conference
Midwest Governors' Conference
Southern Governors' Associacion
Western Governors' Conference
Western Governors' Policy Office (WESTPD)
Coalition of Northeastern Governors (CONEG)
Southern Growth Policies Board (SGPR)
Western States Water Council (WSWG)
interstate Coal Task Force (ICTF)
New England States Coordinating Air Use Management (NESCAUM)
Ohio River Basin Commission
New England River Basin Commission
Delaware River Basin Commission
Susefquehanna Hiver Basin Commission
Western Interstate Energy Board (WIEP)
Southern States Energy Board (SSEB)

Ohio River Valley Water Sanitation Commission (DRSANCO)
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FOR IMMEDIATE RELEASE
For more information contact:

Anne Stubbs or Russ Barnett
(606) 252-2291

NEW STUDY RECOMMENDS STATE/INDUSTRY COQPERATION

June 18 (Lexington, Ky.)---Early cocperation among states and industry
can save time and money in economic, environmental and political problems that
arise during the siting of electric generating and synfuels plants, coal slurry
pipelines and other major energy projects, according to a study recently completed
by The Council of State Governments. The location of energy facilities can create
or aggravate a host of serious problems that often cross state boundaries com-
plicating their resolution. Currently, when more than one state is involved,
federal agencies and the courts are turned to for solutions - - a costly and
time-consuming process.

The Council's 16-month study, sponsored by the Qhio River Valley Water
Sanitation Commission {ORSANCO) focuses on the Ohio River Valley where a concen-
tration of energy facilities both existing and propcsed have created multistate
controversies and delays. The study recommends ways for states and industry to
deal with these problems using informal procedures and existing laws and institu-
tions. The recommendations are relevant to any state dealing with new energy
facilities and are particularly pertinant as increasing responsibility for
environmental protection is transferred from the federal government to the states.

In The States and Energy Siting: Cooperation in the Ohio River Vailey

(Volumes I and II), CSG recommends that states establish procedures for communi-

cation, resolving conflicts and assuring cooperation between the affected states,

- more -

P. 0. BOX 11910, IRGN WORKS PIKE, LEXINGTON, KENTUCKY 40578 - TELEPRONE (604} 252-2291



Study Reccmmends Cooperation -- 2

the energy industry, and citizens groups. The report provides insight intc the
ways states work together to solve a varijety of mutual problems (VYol. I) and
Tists current federal and state roles in energy facility siting and includes
technical and background papers (Voi. II).

As a result of the report, the Council and ORSANC(O are sponsoring a
symposium - - "Economics, Environment and Energy in the Ohio River Valley" - -
to encourage governmentual, private sector and citizen participation in developing
a blueprint for action.

ORSANCO's eight member states -~ [11inocis, Indiana, Kentucky, Mew York,
Ohio, Pennsylvania, West Virginia and Virginia -- have worked to provide a forum
for interstate cooperation for water pollution control since the organization
was formed in 1948. The Council of State Governments is a non-profit, nonpartisan,
research, information and service organization that has represented all the states
on a national and regional basis since 1933.

i 44

(EDITOR's NOTE: The States and Energy Siting: Cooperation in the Ohio

River Valley (Vol. I-RM 708, $8; Vol. II-RM 709, $8) is available from the Order

Department ATT.NR, The Council of State Governments, P.0. Box 11310, Lexingtcn,
Ky. 40578 (606) 252-2291. An executive summary is available/attached for your

information.) -




IN PROGRESS

Institutional
Mechanisms g
and Siting
Major Energy
Faci’ities Establish
Recommendations
for Meeting the
Challenge along use
the Ohio River

Improve

a Regional Symposium to encourage
greater public awareness of the signif-
icance of energy development to the
Ohio Valley

a Central Communications Channel,
serving as a multistate information
clearinghouse for policy concerns and
technical issues

the National Environmental Policy Act
(NEPA|) process as an effective proce-
dural vehicle for solving energy facility
specific/multistate problems.

an Environmental Mediation Center
to facilitate communication and ne-
gotiation among industry, public and
governmental disputants in selected
energy and other environmental
conflicts

a Multistate Forum to encourage iden-
tification and continuing discussion of
shared regional issues in the \Walley
that call for cooperative action

a Regional Association of State Air
Quality Officials to identify and assess
shared and long-term air quality
concerns

each state’s ability to anticipate and
address regional issues through de-
velopment of state policies and goals
for energy and natural resources
development

This stucty |5 sUpporied by a grant mom the lohn A Hartford Foundadion of New York Cinyg and conducred by the
Omio River Valley \Water Sanitation Commission and the Coundl of State Govermments. The Commission is.an
interstate compact agency; mermber states ane linois, Indiana, Kerntucky, New York, Ohio, Pennsyvhania, Vinginia

ang West Virginla
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Background

Multistate concerns in major energy facility sit-
ing along the Ohio River corridor surfaced in the
early 1970's and resulted in a study of thermal
discharges to the Chio River, published by the
Ohio River Valley Water Sanitation Commission
[ORSANCQO)] in December, 1975. Inthe late 1970's
plans for major electrical generating and synfuels
plants in the Ohio Valley were announced, and
the commission’s concem with water quality and
related issues highlighted the lack of institutional
mechanisms which would address the multistate
issues of environment, energy and meeting eco-
nomic needs in the Ohio Valley.

Meanwhile, the drive toward US. energy self-
sufficiency focused on geographical areas with
abundant water, proximity to coal fields and
population centers, trained workforce and estab-
lished transporation routes. The Ohia River Valley
was targeted as meeting these qualifications.

An informal survey of natural resources and
environmental protection personnel of the eight
state members of the commission summarized
state energy facility siting regulations and indicat-
ed a recagnition of the need for some institution-
al mechanism which could address multistate
siting issues. A project was then initiated with
the support of a grant from the John A. Hartford
Foundation, New York City, in cooperation with
the Council of State Governments, Lexington,
KY, to explore and recommend feasible and prac-
ticable institutional arrangements for addressing
multistate siting issues.

The first phase of the formal study which
began in danuary, 1981, included contact with a
broad spectrum of state officials and legislators,
Industry and citizens groups. The goal was o
gather additional information so that several
alternative mechanisms would emerge as can-
didates for further consideration and refinement.

The Ohio River Valley Water Sanitation Com-
mission in cooperation with the Council of State
Governments is proceeding with the develop-
ment of 4 symposium, Environment, Energy
and Economics in the Ohio Valley. The sym-
posium will combine opportunities for informal
exchange of views with structured discussions of
problerns, options and proposed actions by gov-
ermnment officials, industry and citizens groups.
Private funds are being sought to underwrite

What actually resulted, however, was a lack or
agreement on any one mechanism, but a recog-
nition of the need for: 1) a forum to communicate
and discuss shared and environmental concemns;
2] state leadership efforts if federal intervention
were o be avoided; and 3| economic develop-
ment and sound management of natural re-
sources. A second phase of intensive workshop
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discussions with state officials and legislators at
the capitals of the six states along the Ohio River
mainstern further underscared that these states
were most likely to accept a relatively informal
communications-oriented mechanism. Similar
views were reflected by the power industry.

The major purpose of the project was to find

the cost of the symposium, The Commission has
acted to establish an Energy Roundtable
which will include representatives from the
commission-member states and the'federal gov-
emment, \Valley industries and citizens groups.
The Energy Roundtable will serve as a multi-
state forum for technical and policy issues an
energy development and facilitate open and
early cominunication in the energy development
process.

one or more mechanisms that would “smooth
out” the energy facility siting process and thus
eliminate costly delays caused by litigation by
providing opportunity for early and open com-
munication among the govemment agencies,
industry and concermed citizens involved. It was
concluded that no one mechanism would meet
these requirements. And thus, the Council of

State Governments developed the seven recom-
mendations presented on the first page of this
newsletter.

The Ohio River Valley Water Sanitation Commis-
sion commends the entire CSG report on the
study to the govemnors of its eight member states.

Afterword

The few years since the early discussions
which led to this study have brought major
changes to the Ohio Valley. Energy consumption
has declined; power plant construction has been
postponed, federal encouragement for synfuels
development has waned. States’ major concems
now revolve around meeting immediate needs

and doing so with decreased revenues.
However, the current difficult economic cli-

mate can serve to further the cause of regional
cooperation in environmental and natural re-
source areas, as well as orderly energy facility
development. Cooperative action among the
states is a necessity — just as it was in 1948 when
political, industrial and citizens leaders proposed
to combat valley water pollution by forming
ORSANCO., The Symposium and the Energy
Roundtable are the first steps in this cooperative
action.
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The study report, The States and Energy
Siting: Cooperation in the Ohio Valley, is
presented in two volumes: Main Report (\Vol. 1)
and Appendices (Vol. 2). Each is priced at $8.00
and is available by sending check or money order

o The Council of State Govermments, Box 11910,
Lexington, KY 40578.
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